December 20, 2007
G. Kevin Carruth

563 Michael Drive 

Sonoma, California 95476

Re:
Your Request for Advice


Our File No.  I-07-166
Dear Mr. Carruth:

This letter responds to your inquiry regarding the Conflict of Interest provisions of the Political Reform Act (the “Act”).
  We offer you informal assistance because your question is general in nature and does not refer to a specific governmental decision.

QUESTION

You ask whether the Act bars you from performing compensated marketing services for a private business entity while you serve as a consultant to the California Department of Corrections and Rehabilitation (CDCR) and, assuming that such dual employment is permissible, you ask that we advise you on any limitations the Act’s conflict of interest rules might impose on the services you perform for the CDCR.  
CONCLUSION


The Act’s general conflict of interest rules do not bar you from the private employment opportunity you describe.  We cannot offer you specific advice on a possible conflict of interest that may come into being relative to a particular governmental decision since we have no information on any specific decision before you, but we offer general guidance on application of the Act’s conflict of interest provisions to persons in circumstances like yours.  In addition to the Act’s general conflict of interest rules, Section 87104 specifically prohibits a public official employed by a state agency from representing any person for compensation, for the purpose of influencing the agency’s decision on a contract, grant, loan or other entitlement.  We are not authorized to provide advice on bodies of law outside the Act that may be relevant to your plans.  We suggest, however, that you review the CDRC’s statement of incompatible activities, to ensure that the CDRC itself does not limit or bar the employment you describe.
FACTS


On June 30, 2005 you retired from state service as the Undersecretary of Youth and Adult Correctional Agency (now the California Department of Corrections and Rehabilitation, CDCR).  In May 2007 you were contacted by the Governor’s office requesting that you work on a “Strike Team” the Governor was assembling to work on prison matters, particularly in the context of the recently passed AB 900.  That measure was signed into law by the Governor on May 3, 2007, a step towards remediation of the state’s prison overcrowding problem, which at the time was the subject of litigation in federal district court.  As a result, you have now returned to CDCR as a consultant, working on the implementation of AB 900 under a contract running through December 2008, which requires that you file an annual Statement of Economic Interests, Form 700.  

During your present employment under this contract you have been approached by Kitchell CEM, a private program/construction management company, to market its services to local government entities in California.  You indicate that Kitchell has had a program management contract with CDCR for more than twenty years, and had worked on contracts for your division from 1987 to 1996, when you were the Deputy Director in charge of what was then the Planning and Construction Division of the California Department of Corrections (CDC), now subsumed in CDCR.  You were the Facilities Director and then the General Services Director in Santa Clara County from 1996 to 2003, and Kitchell worked for your department/agency in Santa Clara County as a construction manager.  You had some limited contact with Kitchell in your role as Undersecretary in CDCR from December 2003 until your retirement in 2005, but you made no decisions regarding Kitchell’s program management contract with CDC, which was the sole responsibility of CDC.

We understand that your present governmental employment does not involve you in the selection process or any decisionmaking regarding the award of state bond funds for local jail construction or the “siting” of reentry facilities, which would provide a local jurisdiction some preference in funding jail construction.  
You expect that your work for Kitchell would involve marketing their services to local government entities interested in obtaining state jail construction funding under   AB 900.  This work would include meetings with local government officials regarding their needs and concerns, responding to requests for Kitchell team selection and develop-ment, proposal presentations, and so on.  Your work may also include assisting local governments in preparing proposals or applications to CDCR for bond funds and/or reentry facilities, development of strategies for approaching CDCR with local government proposals or projects, and other tactical or strategic assistance local governments may require to secure the benefits of AB 900. 
You anticipate that your work for Kitchell would not include meeting with or speaking directly to CDCR officials on behalf of any local government soliciting state funding under AB 900, and would not include personally marketing local governments to CDCR for at least one full year after your current or any subsequent contract with CDCR expires or is terminated.  
ANALYSIS


In your present capacity as a consultant to the CDCR, required to file annual Statements of Economic Interests, you are a “public official” within the meaning of the Act.  (Section 82048.)  The Act’s conflict of interest rules generally prohibit a public official from taking part in a governmental decision in which the official has a conflict of interest, but the possibility that an official may have conflicts of interest growing out of a concurrent non-governmental employment does not prevent the official from accepting that employment.
  The goal of the Act’s conflict of interest provisions is simply to ensure that “[p]ublic officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests ...” (Section 81001(b).)  Thus, Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest, including interests in non-governmental employers which are sources of income to the official.
The general rule is that a conflict of interest exists when a public official makes a governmental decision which will have a reasonably foreseeable, material financial effect on one or more of the official’s economic interests.  Thus it is possible that in accepting the proposed employment you will acquire economic interests that could involve you in a conflict of interest which would disqualify you from making governmental decisions affecting those economic interests.  

To determine whether you might have a conflict of interest in any governmental decision you may encounter in the course of your employment by CDCR, you will have to consider following eight questions.  The answer to the first, whether you are a “public official” subject to the Act’s conflict of interest provisions, will not change so long as your employment status with CDCR does not change. As we noted above, you are a “public official” within the meaning of the Act by reason of your current employment with CDCR.  (Section 82048.)   An affirmative answer to the first question requires that you proceed to the second question.  

2.  Would you be making, participating in making, or using your official position to   

     influence a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to a decisionmaker regarding a governmental  decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Your account of the facts indicates that your job responsibilities may include making, participating in, or using your official position to influence, governmental decisions on the implementation of AB 900.  We have no information on any specific decision that may come before you, and we are therefore unable to give you more specific advice beyond the general guidelines in the preceding paragraph.  But whenever you believe that you might make, participate in making, or influence the making of a governmental decision, you must go on to the next step of the conflicts analysis.   
3.  What are your economic interests – the possible sources of a conflict of interest?
Under Section 87103 of the Act, there are six different types of economic interests that may give rise to a conflict of interest when a public official makes, participates in making, or uses his or her official position to influence a governmental decision:
(1)      A public official has an economic interest in a business entity where the public official either has a direct or indirect investment of $2,000 or more in the business entity. (Section 87103(a); Regulation 18703.1(a).)
(2)    A public official has an economic interest in a business entity where he or she is a director, officer, partner, trustee or employee, or holds any position in management.  (Section 87103(d); Regulation 18703.1.)
(3)    A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); Regulation 18703.2.)
(4)    A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Regulation 18703.3.)
(5)    A public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $390 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.   (Section 87103(e); Regulation 18703.4.)
(6)   A public official always has an economic interest in his or her personal   finances.  A governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.)

You asked specifically about conflicts of interest arising from your employment with Kitchell.  Assuming that Kitchell is a business entity in which you have neither an investment interest nor a managerial position, it will nonetheless become an economic interest of yours as an employer, and as a source of income (once it has paid you $500 or more within any 12-month period).  You have told us of no other economic interests you may have, but a public official always has an interest in his or her personal finances, which we will also consider as we progress through the required conflicts analysis.  

4.  Are your economic interests directly involved in the governmental decision?


A business entity and a source of income is directly involved in a decision before an official's agency when, directly or by an agent, it:
(1)    Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
(2)   Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

If a business entity or source of income is not directly involved in a governmental decision, it is treated as indirectly involved therein.  (Regulation 18704.1(b).)  Similarly, an official’s economic interest in his or her personal finances would be directly involved in a decision if the decision were to have any financial effect on the official’s personal finances or those of the immediate family.  (Regulation 18704.5.)
  If this economic interest is not directly involved in a decision, it is indirectly involved.  

These principles will enable you to determine whether your economic interest in Kitchell, or in your personal finances, are directly or indirectly involved in any particular governmental decision that may come before you.  
5.  Materiality standard; what financial impact on your economic interest would be

regarded as material?

Not all financial effects are sufficient to create a conflict of interest as defined by the Act – only “material” financial effects can cause conflicts of interest.  The size of any financial effect that is considered to be “material” varies with the nature of the interest, and whether the economic interest is directly or indirectly involved in the decision at issue.  For business entities, any financial effect on the entity is presumed to be material if the entity is directly involved in the decision.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the entity.  (Regulation 18705.1.)  

For business entities that are not directly involved in a governmental decision, Regulation 18705.1(c) (copy enclosed) lists a graded series of materiality “thresholds” for businesses that vary in size from Fortune 500 companies to enterprises of more modest scale.  With knowledge of the economic size of Kitchell, you can whenever necessary consult this regulation to determine the size of a financial effect that would be considered “material” to Kitchell for purposes of the Act.  
An impact on personal finances is considered to be “material” if it amounts to $250 or more in any 12-month period.  (Regulation 18705.5.)      

Finally, there is a separate materiality standard which applies in cases where there is a “nexus” between duties owed by a public official to a non-governmental source of income and to the official's public agency, i.e., where the official receives or is promised outside income to achieve a goal or purpose that would be affected by the governmental decision in which the official participates.  Without more detailed knowledge of specific duties and decisions, we cannot determine whether or not there is not a “nexus” between any governmental decisions you might make and your responsibilities to Kitchell and its clients.  This is a question to bear in mind, however, especially since circumstances may change over time; you are employed by an agency that makes decisions on the release of public funds, and you plan simultaneously to work for a business that assists local government entities in securing those same funds from your governmental employer.  
If at any time you suspect that there might be a “nexus” between your private and public responsibilities, you should call or write to us for advice, with details on the part-icular circumstances giving rise to your concern.  If there is such a nexus, the alternative materiality standard is the same as the standard for business entities directly involved in a decision.  (See Regulation 18705.3(c).)  In other words, a conflict of interest in a decision may arise if the decision would have any financial effect on your private employer.      
6.  Foreseeability


Conflicts of interest do not arise if a material financial effect is not a reasonably foreseeable consequence of a particular decision in which the public official participates.  

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  Thus all regulatory references in this letter are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the immunity conferred by a Commission opinion or formal written advice.  (Regulation 18329(c)(3).) (Copy enclosed.)  


� Government agencies typically maintain lists of “incompatible activities” which are not part of the Act.  You should review any list of incompatible activities created by CDCR to ensure that your anticipated employment with Kitchell has not been found to be incompatible with your responsibilities to CDCR.  Also, provisions of the Public Contract Code place limitations on state officials in relation to receiving payments from or working on state contracts outside of their regular job duties.  Likewise, government Code Section 1090 applies conflict of interest laws, in addition to those in the Act, to a public official’s participation in the making of government contracts in which the official may be “financially interested.”  We recommend that you consult with your agency’s counsel or the Attorney General’s office to determine the possible application of the Public Contract Code or Government Code Section 1090 to your questions.


� “Immediate family” is defined as the official’s spouse and any dependant children.  (Section 82029.)





