November 13, 2007

Anthony P. De Marco, Esq.

17871 Park Plaza Drive

Cerritos, CA 90703-8597 

Re:
Your Request for Advice


Our File No.  A-07-170

Dear Mr. De Marco:


This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTIONS

1.  May school board member Darin W. Barber of the Lowell Joint School District vote to appoint a former law firm client to fill a vacancy on the board?

2.  May Mr. Barber vote to appoint to the board a former employee of a different school district where that school district as well as the Lowell Joint School District are members of a Special Education Local Plan Area, a government entity that employs
Mr. Barber?
CONCLUSIONS
1 and 2.  Yes.  It is not reasonably foreseeable that a vote to appoint these individuals to fill a vacancy on the board will have any financial effect upon any of     Mr. Barber’s economic interests.  
FACTS


Darin W. Barber is a board member of the Lowell Joint School District.  He also serves as in-house attorney, a salaried position, for a Special Education Local Plan Area (“SELPA”) comprised of seven local school districts, including Lowell Joint School District.  You indicated in our telephone conversations that Mr. Barber also has a private law practice which he operates as a sole proprietor.  The governing board of the Lowell Joint School District intends to make an appointment to fill a vacancy on the board.  


One candidate for the vacant seat is a one-time client for whom Mr. Barber prepared estate plans in 2003.  In our conversation, you confirmed that the client paid for the legal services at the time services were rendered in 2003.  A second candidate is a former Special Education Director for one of the member school districts of SELPA.  You ask, on Mr. Barber’s behalf, whether the conflict-of-interest provisions of the Act permit him to vote on the appointment of these candidates. 

ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her economic interests.

Step 1.  Is Mr. Barber a “public official” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the governing board of the Lowell Joint School District, which is a local government agency, Mr. Barber is a public official.  Therefore, he may not make, participate in making, or otherwise use his position to influence any decision that will have a reasonably foreseeable material financial effect on any of his economic interests.


Step 2.  Will Mr. Barber be making, participating in making, or influencing a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  

Mr. Barber anticipates voting to fill a vacancy on the governing board of the Lowell Joint School District.  He will, therefore, be making a governmental decision.


Step 3.  What are Mr. Barber’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)


Business Entity – Mr. Barber has an economic interest in his law practice on two possible bases. First, he presumably has an investment of $2,000 or more in the practice.  Second, as its sole proprietor and solo practitioner, he holds a management position in the business entity.


Sources of Income – Mr. Barber has three potential sources of income:  his law firm, the law firm client for whom he performed estate planning services and SELPA, which pays him a salary.  However, these are only considered sources of income if Mr. Barber received income of $500 or more from the source within the 12-month period preceding the government decision.  (See Section 87103(c).)  Since the client is merely a former client who made payments to Mr. Barber at least three years before the governmental decision will be made, the client is not a source of income to Mr. Barber for conflict-of-interest purposes.  Further, his salary from SELPA is not deemed to be income under Section 82030, which excludes from the definition of “income” salary received from a state, local, or federal government agency.  Hence, only his law firm is considered a source of income that could give rise to a conflict of interest. 


Personal Finances – A public official is considered to always have an economic interest in his or her personal finances.

Step 4.  Will Mr. Barber’s economic interests be directly or indirectly involved in decisions he will make, participate in making or influence as a public official?

An economic interest that is directly involved in a governmental decision presents a greater risk of a conflict of interest than does an economic interest that is indirectly involved in the decision.  Separate rules govern different kinds of economic interest for purposes of determining whether an economic interest is directly or indirectly involved.


A person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent (1) initiates the proceeding by filing an application, claim, appeal or similar request; or (2) is a named party in, or is the subject of, the proceeding.  (Regulation18704.1.) Because Mr. Barber’s law firm will not be initiating the proceeding in which a new board member will be appointed nor will it be a named party or the subject of that proceeding, it is not directly involved.  Therefore, it is indirectly involved.  (See Regulation 18704.1(b).)


Steps 5 and 6.  Will the financial effect of a decision on Mr. Barber’s economic interests be material and reasonably foreseeable? 
Once a public official identifies his or her relevant economic interests, the official  must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find the applicable materiality standard in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)  An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision. (In re Thorner, supra.)  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 

The materiality standards applicable to Mr. Barber’s economic interest in his law firm are set forth in regulation 18705.1(c) governing business entities that are indirectly involved in a governmental decision.   Different standards apply depending upon the size of the business entity.  However, under the facts you have provided, we conclude that it is not reasonably foreseeable that a board decision to appoint Mr. Barber’s former client or a former employee of a member school district of SELPA to fill the vacancy on the board will have any effect upon the law firm or any of its current clients, no matter which materiality standard is applied.  

Absent any other connection between the law firm or SELPA and decisions of the governing board of which we are not aware, Mr. Barber’s economic interest in the law firm and in SELPA will not disqualify him from making or participating in making decisions to appoint the two individuals being considered to fill the vacancy on the governing board.
  
If you have other questions on this matter, please contact me at (916) 322-5660.


Sincerely, 

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Steps 7 and 8 involve exceptions to the conflict-of-interest rules which do not seem, on present information, to have any application to the circumstances you have described. 





