November 16, 2007
Roy A. Hanley

Interim Assistant City Attorney

City of Atascadero

8930 Morro Road

Atascadero, CA 93422

Re:
Your Request for Advice


Our File No. A-07-173
Dear Mr. Hanley:

This letter responds to your request for advice on behalf of City of Atascadero Parks and Recreation Commissioner Jonalee Istenes regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

May Commissioner Istenes who has economic interests in three real properties within 500 feet of the Atascadero Lake Park make, participate in making, or influence governmental decisions regarding specific projects within the park if the boundaries of the projects are over 500 feet from the boundaries of the three properties?

CONCLUSION


Commissioner Istenes’ economic interests in real property are directly involved in the governmental decisions regarding the specific projects within the park.  The financial effect of these decisions is presumed to be material.  Accordingly, Commissioner Istenes may not make, participate in making, or influence these decisions unless she can prove that the presumption of materiality has been rebutted and determine that there will be no reasonably foreseeable material financial effects on her other economic interests. 

FACTS


Jonalee Istenes is a recently appointed member of the City of Atascadero Parks and Recreation Commission (the “APRC”).  Commissioner Istenes owns three properties near the Atascadero Lake Park including her own home and two rental properties.  All three of these properties are within 500 feet of the boundaries of the park.  

The Atascadero Lake Park is the City of Atascadero’s largest recreational facility.  According to the map you have provided, the park is approximately 50 acres.  Roughly half of the 50 total acres consists of the lake itself.  The amenities located at the park include a 10,000 square foot pavilion used for banquets, receptions, and conferences; the County of San Luis Obispo’s only zoo; baseball diamonds; picnic areas; and other general recreational facilities.  
 
It is anticipated that five specific issues or projects will be presented in the near future for the APRC’s consideration.  These projects include the following:

1.  General rules for paddleboats – The APRC may consider new or revised rules regarding the use of paddleboats on the lake.  The lake currently has a concession for renting paddleboats.  While the concession itself is more than 500 feet from the real property owned by Commissioner Istenes, the boundaries of the lake are within 500 feet of the commissioner’s property.   


2.  Frontal improvements – Currently the city’s master plan calls for frontal improvements along Morro Road to the zoo and park.  The construction sites and the zoo are more than 500 feet from the real property owned by Commissioner Istenes.  


3.  Botanical gardens – The APRC may consider the placement of botanical gardens within the park.  The boundaries of the botanical gardens may be more than 500 feet from the real property owned by Commissioner Istenes.

4.  Veterans’ memorial – The city council has already approved a veterans’ memorial in the park.  The area planned for the memorial, while not finalized, is more than 500 feet from the real property owned by Commissioner Istenes.  


5.  Exercise stations – A city program is installing exercise stations along a trail that encircles the lake.  While portions of the trail are within 500 feet of the real property owned by Commissioner Istenes, some exercise stations that will need to be considered will be located along portions of the trail more than 500 feet from the real property owned by the commissioner. 
ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Is Commissioner Istenes a “public official?”
The Act’s conflict of interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency ….” (Section 82048.)  As a member of the APRC, Commissioner Istenes is a public official within the meaning of the Act.

Step Two: Is Commissioner Istenes making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Commissioner Istenes is making, participating in making, or influencing a governmental decision when acting in her role as a commissioner on the APRC.  

Step Three: What are Commissioner Istenes’ “economic interests?”
A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5). 
Real Property:

You have stated that Commissioner Istenes owns three properties within 500 feet of the Atascadero Lake Park.  From all indications it appears that her investment in each of the three properties is $2,000 or more.  Accordingly, Commissioner Istenes has an economic interest in each of the three properties.  (Section 87103(b).)

Rental Business:

You have indicated that two of the three properties owned by Commissioner Istenes are rental properties.  Presumably, Commissioner Istenes has an investment of $2,000 or more in her rental business; is a director, officer, partner, trustee, employee, or manager of the rental business; and will receive income of $500 or more in the             12-months prior to the decision from the rental business.  Therefore, Commissioner Istenes has an economic interest in her rental business as both a business entity and as a source of income.  (Section 87103 (a), (c), and (d).)

Tenants:

Providing that Commissioner Istenes receives income of $500 or more in the    12-months prior to the decision from any particular tenant of the rental unit, she will also have an economic interest in the tenant as a source of income.  (Section 87103(c).)

Personal Finances:

Commissioner Istenes also has an economic interest in her personal finances and those of her immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.)
    

Step Four: Is Commissioner Istenes’ economic interests in her three real properties directly or indirectly involved in the decisions?
In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, the official must first determine if his or her economic interest is directly involved or indirectly involved in the governmental decision.  (Regulation 18704(a).)  
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  You have not provided us with sufficient facts to determine whether Commissioner Istenes has a disqualifying conflict of interest in any one decision because of her economic interests in her rental business, tenants of her rental business, or her personal finances.  Moreover, in light of our conclusions in terms of Commissioner Istenes’ economic interests in her three properties, it is unnecessary for us to further consider her other economic interests.  Accordingly, we conclude our analysis of Commissioner Istenes’ economic interests in her rental business, tenants or her rental business, and her personal finances at this point.  If you later determine that one of these economic interests may be impacted by a governmental decision, it is advisable that you seek further assistance providing all relevant facts.         





