December 6, 2007
Jack L. White
City Attorney

Office of the City Attorney

200 S. Anaheim Blvd, Suite 356

Anaheim, California 52805

RE:
Your Request for Informal Assistance

Our File No. I-07-174
Dear Mr. White:
This letter responds to your request for advice of behalf of Anaheim City Councilmember Lucille Kring regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. Because your questions are of a general nature we are providing you with informal assistance.

QUESTIONS

1.  If Councilmember Kring executes a lease to operate a wine bar in the Anaheim Garden Walk, may she thereafter participate in the decisions of the Anaheim City Council concerning the four projects referred to herein as the Pending Resort Projects?

2.  If Councilmember Kring has an economic interest in the wine bar that is considered indirectly involved in the governmental decisions, is the determination as to whether the monetary thresholds for the materiality standard will be met be based upon Councilmember Kring’s subjective good faith belief or are there other factors or considerations that apply?

3.  If Councilmember Kring has a prohibited conflict of interest in participating in the above governmental decisions, would the public generally exception, nevertheless, allow her to participate?
CONCLUSIONS

1.  Councilmember Kring may participate in the decisions of the Anaheim City Council concerning the Pending Resort Projects if it is not reasonably foreseeable that the decisions will have a material financial effect on her economic interests as discussed below.
2.  The determination as to whether the monetary thresholds for the materiality standard will be met are to be made by Councilmember Kring based on her good faith effort to assess the financial effects of the decision by using some reasonable and objective method of valuation, including the services of a professional.
3.  If it is determined that Councilmember Kring has a prohibited conflict of interest in participating in any of the governmental decisions, the public generally exception would, nevertheless, allow her to participate if her business is financially affected in substantially the same manner as a significant segment of business in the City of Anaheim.  You have not provided any information regarding the potential financial effects of the decisions on businesses within the jurisdiction.
FACTS


The City of Anaheim (the “City”) is a charter city covering an area of approximately 50 square miles located in northern Orange County.  It has a current population of approximately 343,000.

Councilmember Lucille Kring was first elected to the Anaheim City Council in November 1998 and served one four-year term that expired in November 2002.  She was not a member of the city council between November 2002 and November 2006.  She was reelected to the Anaheim City Council in November 2006 were she currently serves.

The Anaheim Garden Walk project is an approximately 29.1 acre mixed use project located between Katella Avenue, Harbor Boulevard, Disney Way, and Clementine Street in Anaheim.  The full project at build out will be composed of up to 569,750 square feet of specialty retail, restaurants and entertainments uses, including movie theaters; 1,628 hotel rooms (including up to 500 vacation ownership units) and 278,827 square feet of hotel accessory uses; a transportation center; and 4,800 off-street parking spaces.  The Anaheim Garden Walk project will be built in multiple phases.  The first phase, which includes approximately 439,600 square feet of retail, restaurants, and entertainments uses, is currently under construction with an anticipated opening date in or around Spring 2008.

The Anaheim Resort is the only area of the City designated by the general plan for commercial recreation land uses.  The general plan land use designation is implemented by three specific plans:  The Disneyland Resort Specific Plan, the Anaheim Resort Specific Plan, and the Hotel Circle Specific Plan.  The Disneyland Resort Specific Plan applies to 490 acres within the Anaheim Resort and includes the Disneyland Theme parks and Downtown Disney.  The Anaheim Resort Specific Plan provides for the development of approximately 582 acres within The Anaheim Resort with hotels, motels, convention and conference facilities, restaurants, retail shops, and entertainment facilities.  The Hotel Circle Specific Plan applies to only 6.8 acres within the Anaheim Resort.  The Anaheim Garden Walk property is located within the Disneyland Resort Specific Plan area, and the Pending Resorts Projects as described herein are located in the Anaheim Specific Plan area.

On September 9, 2006, before her current term of service on the city council, Councilmember Kring signed a non-binding letter of intent with Anaheim Garden Walk stating her desire and intent to subsequently enter into a ten-year lease of approximately 2,000 square feet of commercial retail space in Phase 1 of the Anaheim Garden Walk project for operation of a wine bar and enumerating proposed terms of the potential lease.  In August 2006, Councilmember Kring retained the services of an architect to design the interior space in the proposed wine bar.  However, Councilmember Kring withheld authorization for the architect to commence design work and incur expenses at that time.  Due to tenant commitments and changes in tenancies within the Garden Walk project, the project manager subsequently advised Councilmember Kring that the proposed site of the wine bar would need to be relocated to a different space within the Garden Walk project.  A new non-binding letter of intent (similar to the original letter of intent) was executed for the revised location in September 2007.  The size of the leased space will be in the range of 2,000 – 2,800 square feet.  The architect was not authorized by Councilmember Kring to begin work on designing the space and incurring expenses until October 2007.  In February 2007, Councilmember Kring filed papers to form a California limited liability company for the future business and reserve the name of the wine bar as “Pop the Cork, LLC.”

Councilmember Kring anticipates executing the wine bar lease within the next 30-45 days.  The wine bar will sell wine by the glass and bottle, wine and gourmet gift baskets, food items, and other accessory items as yet to be determined; a portion of the lease premises will be available for meetings and catered events for small groups.


There are approximately 2,857 retail businesses licensed within the City.


Within the month following Councilmember Kring’s execution of the wine bar lease, and possibly after opening the wine bar business, the Anaheim City Council will be required to make discretionary decisions concerning other development projects in the Anaheim Resort area, including the following four projects currently pending (collectively referred to herein as the “Pending Resort Projects”):

1.  Springhill Suites Marriott: a 152-room hotel project located at 1240 South Walnut Street, approximately 5,350 feet from the nearest point of the Garden Walk project property.

2.  Parc Anaheim: a mixed use commercial/residential project composed of 449 for-sale residential units and 2,975 square feet of commercial uses.  The project is located at 333 West Ball Road, approximately 4,150 feet from the nearest point of the Garden Walk project property.

3.  Platinum Point (SunCal Companies):  A proposed 1,500 unit residential project composed of approximately 1,275 market rate condominiums and approximately 225 affordable apartments.  The project is located at the southeast corner of Katella Avenue and Haster Street, approximately 1,225 feet from the nearest point of the Garden Walk project.  (This property was the subject our previous advice to you (White Advice Letter, No. A-07-035)).

4.  West Millennium Homes (Toys Я Us site):  a mixed use hotel/retail project of 96 hotel rooms, 191 condominium units, and 11,322 square feet of retail uses.  The project is located at 2232 South Harbor Boulevard, approximately 4,100 feet from the nearest point of the Garden Walk project.


As a member of the Anaheim City Council, Councilmember Kring will be expected to participate in city council decisions concerning the Pending Resort Projects, and possibly other development projects in the Anaheim Resort unless it is determined that she has a disqualifying conflict of interest due to her economic interest in the wine bar.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Steps 1 & 2:  Is Councilmember Kring A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a member of the Anaheim City Council, Councilmember Kring is a public official under the Act.  (Section 82048.)  Consequently, she may not make, participate in making, or otherwise use her official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of her economic interests.  Because she will be called upon to consider governmental decisions relating to the Pending Resort Projects, she will be making, participating in making, or otherwise using her official position to influence a governmental decision.

Step 3:  Does Councilmember Kring Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
Upon execution of the lease, Councilmember Kring will have a real property interest in the leased premises within the Anaheim Garden Walk where her wine bar is located.  Additionally, Councilmember Kring has an economic interest in the business entity to be known as “Pop the Cork, LLC.”
 You have not provided any information regarding any other potential economic interests that Councilmember Kring may have.  Accordingly, our analysis is limited to Councilmember Kring’s economic interest in her business and the property leased for that business, her wine bar.
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply.  (Regulation 18704(a)(2).)  For governmental decisions that affect business entities, the standards set forth in regulation 18704.1 apply.  (Regulation 18704(a)(1).)

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).





� When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.





� We assume that Councilmember Kring’s interest in the leased property, and the business entity, is $2,000 or more in each.





