December 7, 2007
Jack Hanson

490-800 Horselake Road

Susanville, California 96130

Re:
Your Request for Advice


Our File No. A-07-178

Dear Mr. Hanson:


This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTION


May you participate in decisions as a member of the Lassen County Board of Supervisors regarding a proposed commercial wind energy project that calls for the placement of wind generators and transmission lines near your residence and which will be visible from your residence?

CONCLUSION


No.  Because the project will be located within 500 feet of real property you own, the financial effect of these decisions is presumed to be material.  

FACTS


A wind energy project (the “Project”) is being proposed for approval by the Lassen County Board of Supervisors, of which you are a member.  The Project contemplates wind generators of approximately 200 feet in height, as well as transmission lines, both of which will be visible from property owned by you and your wife and on which you reside.  In our telephone conversation of November 13, 2007, you indicated that transmission lines are to be located within 500 feet of your property and that the nearest wind generator is expected to be several thousand feet from your property.  You have an investment of over $2,000 in this property.  


You operate a ranching business as a sole proprietorship.  You have grazing rights on federal land pursuant to a permit issued by the U.S. Department of Interior, Bureau of Land Management.  It has been proposed that part of the wind energy project will be located on this land.  When we spoke, you indicated that while you are unable to predict what effect the loss of grazing rights on this land would have on your ranching business if this land were to be used for the Project, you believe the effect would be minimal.  


You describe your property and those surrounding it as pristine and not heavily developed.  Although you cannot assign a particular value to the impact, you believe that the Project will have a negative impact on the value of your property, primarily by changing the local viewshed.

ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Step 1.  Are you a “public official” within the meaning of section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the Lassen County Board of Supervisors, which is a local government agency, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.


Step 2.  Will you be making, participating in making or influencing a 

governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  You are making, participating in making, or influencing a governmental decision when acting in your role as a member of the Lassen County Board of Supervisors. 

Step 3.  What are your economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)


Four economic interests are implicated in your facts:  your real property, your investment in your ranching business, the ranching business as a source of income and your personal expenses, income, assets, or liabilities.

Step 4.  Will your economic interests be directly or indirectly involved 

in decisions you will make, participate in making or influence as a public official?

Real Property

Under Section 18704.2(a)(1), real property is directly involved in a governmental decision if the real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property that is the subject of the governmental decision.  Because the proposed transmission lines will be located within 500 feet of your property, your property is directly involved in governmental decisions regarding the Project.

 Business Entity and Source of Income


A person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent (1) initiates the proceeding by filing an application, claim, appeal or similar request; or (2) is a named party in, or is the subject of, the proceeding.  (Regulation 18704.1.)  Because your business will not be initiating the proceeding regarding the Project before the board of supervisors nor will it be a named party or the subject of the proceeding, your business is not directly involved.  Therefore, it is indirectly involved.  (See Regulation 18704.1(b).)

Personal Finances


A public official is considered to always have an economic interest in his or her personal finances.

Step 5.  What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial 

effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.

Real Property
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





