December 3, 2007

Scott H. Howard

City Attorney
City of Glendale
613 E. Broadway, Room 220

Glendale, California 91206-4394
RE: 
Your Request for Advice

Our File No. A-07-182

 
Dear Mr. Howard:

This letter is in response to your request for advice on behalf of Glendale Mayor Ara Najarian and Councilmembers John Drayman, Frank Quintero, Dave Weaver, and Bob Yousefian regarding their duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Additionally, please note, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A), copy enclosed.)  Therefore, nothing in this letter evaluates any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.
QUESTION

May a councilmember, who is nominated to be mayor, participate in the debate and vote to appoint a mayor where the councilmember appointed mayor will receive an additional $150 a month in his automobile allowance?

CONCLUSION

No.  A councilmember nominated as a mayor may not participate in the debate and vote for mayor.  However, an otherwise disqualified councilmember may appear in the same manner as any other member of the general public before the city council in the course of its prescribed governmental function to represent his or her personal interests as long as the official makes it clear that he or she is not acting in an official capacity.
FACTS

Glendale is a charter city with five council members.  The city council selects one member of the city council to serve as mayor.  (2.04.020.)  Glendale compensates council members as follows:
· Each council member receives a salary.  Each councilmember, including the member that serves as the mayor, receive the same salary amount.

· The city will reimburse each council member (including the member that serves as the mayor) for actual and necessary travel expenses.  
· Finally, each council member receives an automobile allowance.  The city council members receive $450 per month and the member serving as the mayor receives $600 a month.  In our telephone conversation of November 19, 2007, you clarified that the allowance is intended to be reimbursement for actual and necessary automobile expenses.  You also noted that where the actual expenses were greater than the allowance, the council member could not get additional reimbursement.  Moreover, council members are not required to refund portions of the allowance not necessary for actual expenses.  Finally, you state that the council members were not required to document or justify the use of the allowance.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 provides: 

“No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”


The Commission has adopted an eight-step standard analysis for deciding whether an official has a “financial interest” in a decision.  (Regulation 18700(b).)  
Step 1. Are the council members in question “public officials” within the meaning of Section 87100?
Section 82048 defines a public official as “every member, officer, employee, or consultant of a state or local government agency.”  Members of the Glendale city council (a local government agency) are public officials.  Therefore, the council members may not make, participate in making, or otherwise use their position to influence any decisions that will have a reasonably foreseeable material financial effect on any of their economic interests.
Step 2. Will the officials be making, participating in making or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  
A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  
A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).)  Accordingly, when city council members debate and/or vote to select a mayor, they are participating in and making a governmental decision.
Officials with a conflict of interest who hold an office specified in Section 87200 (including city council members) must: 
(1) Immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation l8702.5(b), on the record of the meeting; 
(2) Recuse himself or herself; and 
(3) Leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulations 18702.5(c) and l8702.5(d) apply.

However, Regulation 18702.4(b) permits an otherwise disqualified official to appear in the same manner as any other member of the general public before the official’s own agency in the course of its prescribed governmental function to represent his personal interests.  This exception would apply only in those instances where the official makes it clear that he or she is not acting in an official capacity and that he or she is representing his or her personal interests, and his or her comments are limited to that personal interest.  (Larsen Advice Letter, No. A-87-151.)
Step 3. What are the officials’ economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests.  (See Section 87103 and Regulations 18703-18703.5.)
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)
· A public official has an economic interest in any source of gifts to him or her if the gifts total $390 or more within the 12 months preceding the decision.  (Section 87103(e); Regulation 18703.4.)
· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5.)

A common economic interest is the source of income.  The rationale is that an official may be beholden to a person who is a source of income to the official.  Thus, under Section 87103(c), the effect of the decision on the amount that the official receives is not relevant, but rather who is the source of the income.  In this context, Section 82030(b)(2) excludes from the definition of “income” any “[s]alary and reimbursement for expenses or per diem, and social security, disability, or other similar benefit payments received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.  Thus, applied to your facts, the city would not be a source of income to any of the officials.  

However, material financial effects on an official’s governmental salary may still be disqualifying under limited circumstances as a material and foreseeable financial effect on the official’s personal finances.  In contrast to Section 87103(c), which focuses on the source of income, the personal financial effects rule focuses on the stream of the income to the official and effects on that stream resulting from the decision.  Because the city council decision in question concerns the appointment of a mayor and the councilmember selected as new mayor will get additional compensation, the council members have a potential economic interest in the decision based on effects on their personal finances.  Thus, we continue the analysis limited to personal financial effects. 
Step 4. Will the officials’ economic interests be directly or indirectly involved in decisions?

A public official is directly involved in any governmental decision that will have any financial effect at all on his or her personal finances.  (Regulation 18704.5.)
Steps 5 and 6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon the officials’ economic interest will meet this materiality standard?
�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





