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December 19, 2007
The Houston Group
Bob Houston

1029 J Street, Suite 300

Sacramento, CA 95814

Re:
Your Request for Informal Assistance 

Our File No.  I-07-185
Dear Mr. Houston:

This letter is in response to your request for advice on behalf of a lobbyist employer regarding the gift provisions of the Political Reform Act (the “Act”).
  Because your request does not identify the lobbyist employer, we are treating your request as one for informal assistance.
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, please note that our advice is based solely on the provisions of the Act.
QUESTION

Is chartering a plane to transport state officials between the closest large commercial airport and a remote property, which the state may be interested in acquiring, considered a gift to the officials?   
CONCLUSION


The charter flight between the closest large commercial airport and the remote property is a gift to the public officials and is not considered informational material.  
FACTS


The Houston Group is a lobbying firm representing a lobbyist employer.  This lobbyist employer owns a remote piece of land in the Death Valley Desert off of Dante’s View Road.  A California state department (the “Department”) is interested in acquiring this property because of its historical significance.  However, before acquiring this property, the director of the Department and staff would like to visit the property to assess its value to the state   


The state officials would be traveling to the site from Sacramento.  The closest large commercial airport is located in Las Vegas, Nevada.  Upon landing, the round-trip drive to the site would be approximately four hours.  However, the Department’s budget for out-of-state travel is limited.  Accordingly, the Department officials are considering flying into the closest large commercial airport in California, the Ontario Airport.  The round-trip drive from the Ontario Airport to the site would be approximately ten hours.  Because of the remoteness of the site and the distance between the Ontario Airport and the site, the lobbyist employer would like to charter a plane to transport the Department’s director and other staff from the airport to the site but would like to know whether the transportation would be considered a gift under the Act.  

ANALYSIS



The term “gift” is defined in Section 82028(a) as:


“Any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”

In an effort to reduce improper influences on public officials, the Act regulates the receipt of gifts by public officials in three ways:

First, the Act places limitations on the acceptance of gifts from certain sources over a set limit.  The current limit is $390 or more from a single source in a calendar year.  (Section 89503; Regulation 18940.2.)
  

Secondly, so that the public is made aware of any potential influences from gifts, the Act imposes reporting obligations on candidates and public officials, requiring that any gift or gifts aggregating to $50 or more received during a calendar year from certain sources be disclosed on a Statement of Economic Interests.  (Sections 87200, 87203, 87207, 87300, and 87302.)
Finally, the Act prohibits a public official from making, participating in making, or using his or her position to influence the outcome of a governmental decision involving the donor of a gift or gifts with an aggregate value of $390 or more provided to, received by, or promised to the official within the 12 months prior to the date the decision is made.  (Sections 87100, 87103(e), regulations 18700, 18703.4.)
  


Absent an exception, the value of the charter flight from the Ontario Airport to the site would be considered a gift to the participating director and staff.  Implicated by your account of the facts, Section 82028(b)(1) provides an exception to the term gift for “[i]nformational material such as books, reports, pamphlets, calendars, or periodicals.”  


While Section 82028(b)(1) states that the informational material exception does not include a “payment for travel,” Regulation 18942.1 further defines the information material exception providing the following:


“‘Informational material’ means any item which serves primarily to convey information and which is provided to an official for the purpose of assisting him or her in the performance of his or her official duties.  Informational material may include:
[¶]



“(c) On-site demonstrations, tours, or inspections designed specifically for public officials.  No payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed ‘informational material’ except insofar as such transportation is not commercially obtainable.”


Under the facts you have presented, we must now determine whether transportation to the site is “informational material” within the meaning of Regulation 18942.1.  However, we must draw an important distinction between the actual viewing of the property the Department wishes to acquire and the transportation to and from the site.


Previously, we have permitted travel or transportation for “informational tours” if the tour was to a privately-owned facility with restricted public access and the transportation provided was the only means of transportation to the site.  (McAndrews Advice Letter, No. A-98-203; Rafuse Advice Letter, No. I-91-232; Leidigh Advice Letter, A-89-248; Duffy Advice Letter, No. A-84-084; and In re Spellman (1975) 1 FPPC 16.)  However, travel or transportation provided to the public official in connection with a tour generally does not fall into the informational material exception.  (Rafuse Advice Letter, supra.)  Moreover, we have previously determined that transportation must be integral to the tour itself.  (Bennion Advice Letter, No. I-94-242.)  


The facts you have provided indicate that the site is accessible by automobile.  Even if we found it unreasonable to require the officials to make the ten hour round-trip drive from the Ontario Airport, the length of the drive from the Las Vegas Airport would be a more manageable four hour round-trip drive.  The fact that the Department does not wish to allocate funds from its out-of-state travel budget to pay for travel to the Las Vegas Airport is not relevant to our determination of whether the transportation to the site is integral to the actual viewing of the site.  Accordingly, we do not find the proposed charter flight integral to the actual viewing of the site.
  Because the proposed charter flight is not integral to the viewing of the site, the informational material exception does not apply, and the payment for the charter flight would constitute a gift under the Act.   
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Brian G. Lau

Counsel, Legal Division
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Enclosure
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


	�  Section 82044 defines payment, in part, as any “rendering of … services or anything else of value, whether tangible or intangible.”


   


	�  Under Section 89503(c), the gift limit of Section 89503 applies to any member of a state board or commission and to any designated employee of a state or local governmental agency if the member or employee would be required to disclose the receipt of income or gifts from the source of the gift on his or her Statement of Economic Interests.


	�  We also note that it is unlawful for a lobbyist, or lobbying firm, to make gifts to a state candidate, elected state officer, or legislative official, or to an agency official of any agency required to be listed on the lobbyist’s or firm’s registration statement aggregating more than ten dollars ($10) in a calendar month; or to act as an agent or intermediary in the making of any gift; or to arrange for the making of any gift by any other person.  (Sections 86201 and 86203.)  While you have indicated that the Houston Group’s client, the lobbyist employer, wishes to charter the flight to provide transportation to the Department’s officials, the Houston Group must also consider the rules applicable to the firm.  If you need additional assistance regarding these prohibitions, it is advisable that you seek further advice.  


	�  See the Augilar Advice Letter, No. A-86-243, which finds that the informational materials exception does not permit a helicopter tour of a park district if the officials could tour the site by automobile or purchase a flight from a commercial helicopter flight company.   





