December 27, 2007
Richard B. Shapiro

5000 N. Parkway Calabasas, Suite 210

Calabasas, CA 91302

Re:
Your Request for Informal Assistance

Our File No. I-07-194

Dear Mr. Shapiro:

This letter responds to your request for advice regarding your duties under the post-governmental employment restrictions of the Political Reform Act (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   Please note that we base our advice solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other post-governmental employment laws such as Public Contract Code Section 10411.  We suggest you seek appropriate legal advice to determine if this or any other provisions outside the Act apply.



Because your letter seeks general information and does not identify any specific prospective employer, we are treating it as a request for informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).
QUESTION


If you were to leave the California Horse Racing Board, what limitations does the Act impose on your future employment?
CONCLUSION
The Act imposes three types of restrictions relating to post-governmental employment.  One restriction, the ban against influencing prospective employment, applies before the official leaves public service.  The other two involve restrictions that apply after an official leaves public service.  These limitations are discussed below.
FACTS
The California Horse Racing Board (the Board) is a state agency that regulates horse race meetings in the State as well as all persons or things having to do with the operation of such meetings.  (Bus. & Prof. Code Section 19420.)  Among other things, the Board is empowered to:

· Adopt rules and regulations for the protection of the public and the control of horse racing and pari-mutual wagering; 

· Administer and enforce all laws, rules and regulations affecting horse racing and pari-mutual wagering; 

· Adjudicate controversies arising from the enforcement of those laws and regulations; and 

· License each racing association and all persons who participate in a horse race meeting with pari-mutual wagering.  (Bus. & Prof. Code Section 19404.)

You are the Chairman of the Board.  Your term is set to expire in July 2008.  You anticipate working in the private sector as a consultant, advocate (nonlegal), or employee of an organization that may be currently licensed, or in the future will be licensed by the Board.  All persons participating in horse racing at California racetracks and faculties under the jurisdiction of the Board are required to be licensed.  This includes horse owners, pari-mutuel employees, and racing officials among the 24 license classifications.

ANALYSIS

Public officials are subject to three categories of restrictions under the Act relating to post-governmental employment.  One restriction, the ban against influencing prospective employment, applies before the official leaves public service.  The other two involve restrictions that apply after an official leaves public service. 

I. Prospective Employment
Section 87407, the ban against influencing prospective employment, provides: 
“No public official shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”

 

Under subdivision (c) of Regulation 18747, a person is considered a prospective employer of a public official if the official, either personally, through an agent, is negotiating, or has an arrangement concerning prospective employment with that person.  Regulation 18747(c) provides: 

“(1) A public official is ‘negotiating’ employment when he or she interviews or discusses an offer of employment with an employer or his or her agent.

 

“(2) A public official has an ‘arrangement’ concerning prospective employment when he or she accepts an employer’s offer of employment.

 

“(3) A public official is not ‘negotiating’ or does not have an ‘arrangement’ concerning prospective employment if he or she rejects or is rejected for employment.”

The Commission has construed the scheduling, conduct, and follow-up to an interview as one continuous process falling under the definition of “negotiating” employment. (Bonner Advice Letter, No. 1-98-287.)  The Commission has not considered, however, the mere act of sending a resume or application to a specific entity to be “negotiating.” Similarly, entertaining informal inquiries about your plans and receiving expressions of general interest in discussing potential employment opportunities at some point in the future is not considered “negotiating.”  (Id.)

II.  Post-Governmental Employment Restrictions
Public officials who have left state service are subject to two types of post-governmental restrictions under the Act, colloquially known as the “revolving door” prohibitions.  We begin our analysis with a description of the permanent ban.

 

A.  The Permanent Ban on “Switching Sides”
The first post-employment restriction under the Act is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; Reg. 18741.1.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service.  Sections 87401 and 87402 respectively provide that: 

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

“(a) The State of California is a party or has a direct and substantial interest.

“(b) The proceeding is one in which the former state administrative official participated.” (Section 87401.)

“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

Section 87400, subdivision (c) defines “judicial, quasi-judicial, or other proceeding” as follows: 

“‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to, any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”

You indicate that your general responsibilities, among other things, are to:

· Adopt rules and regulations for the protection of the public and the control of horse racing and pari-mutual wagering; 

· Administer and enforce all laws, rules and regulations affecting horse racing and pari-mutual wagering; 

· Adjudicate controversies arising from the enforcement of those laws and regulations; and 

· License each racing association and all persons who participate in a horse race meeting with pari-mutual wagering.  (Bus. & Prof. Code Section 19404.)

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2. Division 6 of the California Code of Regulations, unless otherwise indicated.





