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January 25, 2008
VIA FACSIMILE and U.S. MAIL
Katrina Anne Foley
Lents & Foley LLP

1600 Dove Street, Suite 101

Newport Beach, CA 92660

Re:
Your Request for Advice

Our File No. A-07-199
Dear Ms. Foley:

This letter responds to your request for advice on behalf of Garden Grove Unified School District board member Dr. KimOanh Nguyen-Lam regarding the gift provisions of the Political Reform Act (the “Act”).
  The advice provided is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   
Please note that the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions and future filing obligations.  Therefore, any action taken by your client prior to receipt of this formal advice has no immunity.

In your letter, you seek written confirmation of oral advice received from this office.  However, the Commission does not confirm telephone advice.
  This letter will provide formal advice based on the facts set forth in your letter of December 20, 2007.  
QUESTION



May donors pay legal fees as a gift to Ms. Nguyen-Lam, where the lawsuit is unrelated to and does not arise directly out of her activities, duties, and status as a candidate?   
CONCLUSION
Yes, donors may make payments for legal fees owed by Ms. Nguyen-Lam.  However, because the legal fees do not relate to her candidacy or elective office, payments for them are gifts to Ms. Nguyen-Lam and subject to the following requirements and restrictions: (1) If the donors are reportable on Ms. Nguyen-Lam’s Statement of Economic Interests (Form 700), she must report gifts from each donor that total to $50 or more during the applicable reporting period and she cannot accept gifts from the same donors that total to over $390 in a calendar year; (2) Ms. Nguyen-Lam may not make, participate in making or use her official position to influence a governmental decision that will have a material financial effect on any donor whose gifts totaled to $390 or more during the 12-month period preceding the governmental decision.     

FACTS
Your firm represents board member Nguyen-Lam, who filed a personal civil lawsuit against another school district that is unrelated to her position as an elected school board member with the Garden Grove Unified School District.  Ms. Nguyen-Lam agreed to a settlement of attorney’s fees to one of the defendants in the lawsuit.  
You seek formal written advice regarding: (1) whether donors may pay legal fees related to the lawsuit, (2) whether these payments constitute gifts to Ms. Nguyen-Lam;
 and (3) if the payments are gifts, what are Ms. Nguyen-Lam’s obligations and restrictions under the Act as the result of receiving the gifts.  
In our January 22, 2008 telephone conversation, you stated that another attorney, acting on behalf of Ms. Nguyen-Lam, collected checks (made directly payable to the creditor) of up to $390.00 from individuals, corporations, and political action committees.
  The attorney forwarded these checks to your law firm, and your firm, on behalf of Ms. Nguyen-Lam, sent the checks to the creditor’s attorneys in order to help pay for her legal obligations.  
You understand that Ms. Nguyen-Lam is required to report gifts on her Form 700, but you also wish to know if there are disclosure (other than reporting the gifts on her Form 700) and other requirements that Ms. Nguyen-Lam must follow.
ANALYSIS

Contributions and Gifts
When a payment is made to a public official and the public official does not provide something of equal value in exchange, the payment may be either a political contribution or a gift to that official.  (Sections 82015 and 82028.)  

Such a payment is a contribution if it is made for a political purpose.  (Section 82015; Regulation 18225.)  Otherwise, the payment is normally considered to be a gift.  (Section 82028.)


The Act defines a “contribution” as a “payment, a forgiveness of a loan, a payment of a loan by a third party, or an enforceable promise to make a payment except to the extent that full and adequate consideration is received, unless it is clear from the surrounding circumstances that it is not made for political purposes.”  (Section 82015.)

A “gift” is defined under the Act as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status...”  (Section 82028.)

If Ms. Nguyen-Lam receives funds to defray legal costs incurred in a personal lawsuit unrelated to her current position as a school board member, we would not consider these payments to be a political contribution.  Instead, they would be gifts as they confer a personal benefit to her, and they must be reported accordingly on her Form 700. 
Gifts - Who is the Recipient?
Regulation 18941 provides that the recipient of a gift is the person who actually receives the gift or the person who directs the gift. 
   
According to your facts, Ms. Nguyen-Lam is the recipient of the gifts because an attorney acting on her behalf collected the checks, and your law firm acting as her agent, forwarded the checks to the defendant’s law firm to pay off attorney’s fees she owes pursuant to the settlement.
  
Obligations Triggered by Receipt of Gifts:

The receipt of gifts triggers several obligations for public officials under the Act:


Conflict-of-Interest:  Gifts aggregating of $390 or more from a single source provided to, received by, or promised to a public official within 12 months prior to the time when a decision is made may create a conflict of interest for a state or local official and require the official to disqualify himself or herself from participating in the governmental decisions that financially affect the donor of the gift.  (Section 87103(e).) 

Disclosure:  A public official must disclose gift totaling $50 or more from a single source in a calendar year if that source is required to be reported on the official’s Statement of Economic Interests.  (Section 87207.)  

Gift Limits:  The Act provides gift limits with regard to certain public officials.  Section 89503 provides that no local elected officer may accept gifts in excess of $390 from a single source in a calendar year.  If the local elected officer is a designated employee
 of his or her agency, the $390 annual gift limit applies only to gifts from donors who must be reported on the official’s Statement of Economic Interests.  (Section 89503(c).)  


Therefore, because Ms. Nguyen-Lam has received reportable gifts, she is subject to the above rules.  She must report gifts from reportable donors on her Form 700.  In addition, she cannot take gifts from these donors in excess of the $390 annual limit, and must not participate in any decision that will materially affect the donors of gifts totaling $390 or more.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Emelyn Rodriguez

Commission Counsel

Legal Division

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2. Division 6 of the California Code of Regulations, unless otherwise indicated.


	� Telephone advice by its very nature is informal and is based on information and research which must be gathered in a fairly short period of time.  For this reason we do not “confirm” telephone advice by way of a formal, written reply.  However, we will provide formal advice with respect to prospective actions when it is specifically requested.  With this process, there is no guarantee that the formal advice will match the prior informal assistance.  





	� In your letter, you state that your office sought telephone advice about this issue from the FPPC on November 28, 2007, and December 10, 2007, and your office and Ms. Nguyen-Lam acted based on the telephone advice received.


	� We are limiting our advice to your specific question dealing with reporting and other obligations of Ms. Nguyen-Lam, the recipient of the gifts.  We do not address any obligations or restrictions that may be applicable to the provider of the gifts, nor do we offer any opinion on the legality or appropriateness of the political action committees providing these gifts.


	� Where gifts are given to an official (or an official’s agent) with the understanding that the gifts will be distributed to others at the official’s discretion, the gifts are deemed to be gifts to the public official.  (White Advice Letter, No. I-92-218.)  In short, any step that Ms. Nguyen-Lam may take in routing the gift towards any party is an exercise of “control” under Regulation 18941 that would make her a recipient of the gifts.   


	� Even if donors send the checks directly to the defendant’s law firm to offset legal costs Ms. Nguyen-Lam owes, the payments are gifts to her.  This is consistent with our previous advice.  We have advised that a candidate is deemed to have received a contribution if the candidate’s obligations for legal fees are reduced as a result of payments from a donor, even if the candidate did not actually receive the payment himself.  (Roberti Advice Letter, No. I-91-292.)  Because these payments are being used to reduce Ms. Nguyen-Lam’s legal fees, they confer a personal benefit to her and, accordingly, are gifts to her even if she does not directly receive the payment. 


	� Section 82019 defines “designated employee” to include any officer or employee of an agency who holds elective office, other than elective state office.





