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January 17, 2008
James C. Harrison

Remcho, Johansen & Purcell, LLP

201 Dolores Avenue

San Leandro, CA 94577

Re:
Your Request for Informal Assistance

Our File No.  I-07-200

Dear Mr. Harrison:

This letter responds to your request for informal assistance regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  You have requested informal assistance because you ask a general question of law, on which you have a duty to provide advice.

QUESTION

Is the employer of a public official’s former spouse a potentially disqualifying “source of income” under the Act’s conflict of interest rules after the marriage has been legally annulled?
CONCLUSION


An employer of a public official’s former spouse would remain a potentially disqualifying “source of income” under the Act even though the marriage has subsequently been annulled.  
FACTS


The California Institute for Regenerative Medicine (“CIRM”) was established by Proposition 71 and has adopted a Conflict of Interest Code recently approved by the Commission.  CIRM is recruiting a Chief Scientific Officer.  Under CIRM’s Conflict of Interest Code, the Chief Scientific Officer is a public official falling under the broadest disclosure category.  CIRM has offered the position to a candidate who is in the process of having her marriage annulled in Nevada, the state in which she was married.  During the marriage, the couple did not commingle their finances, and each supported himself or herself from separate funds.  
For purposes of your question, you ask us to assume that an annulment under Nevada law (NRS, Title 11, Sections 125.300-350) has the legal effect of declaring that the marriage never occurred, and further to assume that under the Full Faith and Credit Clause of the United States Constitution California must and will recognize both the validity and the effect of a Nevada marriage annulment, as indicated, for example, by Sutton v. Leib (1952) 342 U.S. 402.  
ANALYSIS
Commission staff is not authorized in giving advice to interpret the meaning and effect of laws external to the Act, including both Nevada statutory law and the Full Faith and Credit Clause of the U. S. Constitution.  We proceed with our analysis of the Act based on your understanding of these extra-jurisdictional laws.  Our advice is contingent on the validity of your characterization of laws outside the Act, to the extent that our analysis relies on an understanding of that law.  
Under Section 87103 of the Act, there are six different types of economic interests that may give rise to a conflict of interest when a public official makes, participates in making, or uses his or her official position to influence a governmental decision:
(1)    A public official has an economic interest in a business entity where the   public official either has a direct or indirect investment of $2,000 or more in the business entity. (Section 87103(a); Regulation 18703.1(a).)
(2)     A public official has an economic interest in a business entity where he or she is a director, officer, partner, trustee or employee, or holds any position in management.  (Section 87103(d); Regulation 18703.1.)
(3)    A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); Regulation 18703.2.)
(4)    A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Regulation 18703.3.)
(5)    A public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $390 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.   (Section 87103(e); Regulation 18703.4.)
(6)   A public official always has an economic interest in his or her personal   finances.  A governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.)
Your question is limited to the fourth entry in this list, the “source of income,” which includes the employer of a former spouse when the official’s community property interest in the spouse’s income from that employer totaled $500 or more within twelve months prior to any governmental decision.  Such an economic interest in the spouse’s employer may disqualify an official from a decision during that twelve-month period.  
You indicated that the candidate had some sort of separate property arrangement with her spouse.  A formal separate property agreement can eliminate a community property interest in a spouse’s income (See, e.g. the Dillon Advice Letter, No. I-02-082, and the Perrott Advice Letter, No. I-00-141).  Such an agreement could therefore eliminate the economic interest in a spouse’s former employer as a “source” of that income, assuming that all of the income was received while the agreement was in effect.  But we cannot reach that conclusion in this case from the limited facts we have on the arrangements between the parties.  

Your precise question was the effect (if any) of a marital annulment on an economic interest in a spouse’s former employer as a “source of income.”  The economic interest in a source of income is predicated on a relationship presumptively created at the time when one person provides a threshold level of income to another person.  “Income” is broadly defined to include (with a few narrow exceptions) almost anything with a value that can be monetized, including a loan that must eventually be repaid.  (Section 82030).  A source of income that becomes the community property of a marriage presumptively creates the same relationship with each spouse.  Even if only one of them is the ostensible “payee,” they each have “community property” rights in the income.
  This is the case when spouses work for different employers, or where only one spouse is employed.  

We do not believe that an annulment, whatever its legal ramifications for present and future, can change an economic interest established in the past in a source of income to the public official.  Absent an effective separate property agreement, if the official’s spouse received the income, the spouse’s employer became a source of income to the non-employee spouse, and would remain a source of income, as defined by the Act, for twelve months following the last payment aggregating to $500 or more, whether or not the marriage was annulled during the course of this twelve-month period.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Lawrence T. Woodlock

Senior Counsel, Legal Division
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Enclosure

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the immunity conferred by a Commission opinion or formal written advice.  (Regulation 18329(c)(3).)  


� We note that, like California, Nevada is a “community property” state.  So long as the law governing the assets of the marriage in question provides that the income of an employed spouse is community property, the relationship between the non-employee spouse and the employer as a source of income is established when the income is received as community property.  





