March 4, 2008
Peter M. Thorson

Richards, Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Advice


Our File No.  A-08-015
Dear Mr. Thorson:

This letter is in response to your request for advice on behalf of Temecula Mayor Mike Naggar, and Councilmembers Jeff Comerchero and Charles Washington regarding their duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTIONS
1.  May Temecula Mayor Mike Naggar, and Councilmembers Jeff Comerchero and Charles Washington participate in the city council’s decision to acquire real property currently owned by Mr. and Mrs. Calixto as part of a plan to improve a portion of Butterfield Stage Road, which is 372 feet south of the Europa Vineyard Estates?

2.  If the officials are prohibited from participating in the decisions, may the city invoke the legally required participation rule?

CONCLUSIONS

1.  Mayor Mike Naggar, and Councilmembers Jeff Comerchero and Charles Washington may participate in the city council’s decision to acquire real property currently owned by Mr. and Mrs. Calixto so long as that decision will not have a reasonably foreseeable financial effect on the Europa Vineyard Estate.

2.  Because it does not appear reasonably foreseeable that the Calixto decision will have a material financial effect on the official’s economic interests, legally required participation would not apply.  

FACTS
On December 17, 2002, the city council approved a development agreement with Ashby USA LLC to develop Roripaugh Ranch.  As part of the specific plan and development agreement, Ashby agreed to (1) construct Butterfield Stage Road on the eastern boundary of the city; (2) construct Butterfield Stage Road modified full width street section from south project boundary to existing pavement, plus related storm drain and waterline improvements, exclusive of existing improvements; (3) grading for southerly extension of Butterfield Stage Road; and (4) construct Butterfield Stage Road full with improvements for southern project boundary to Rancho California Road.

In an effort to comply with these conditions, Ashby sought to purchase property from the Mr. and Mrs. Calixto.  The property, located in Riverside County, was developed partially within the previously dedicated right of way for the widening of Butterfield Stage Road.  However, Ashby was unable to acquire the property right.  Ashby has requested that the city purchase the property, with Ashby paying the purchase price, relocation costs and other expenses after the property is acquired.  Thus, the city would need to advance $1.2 million for the acquisition. 

You have not indicated that any of your officials have an economic interest in Ashby or Roripaugh Ranch.  However, the mayor and two of your city councilmembers have an interest in a developer owning property 372 feet north of the Calixto property.  You stated that Daniel Stephenson owns and manages Temecula Vineyards Estates LLC (TVE), which owns the proposed development Europa Vineyard Estates (EVE) that is 372 feet north of the Calixto property.  Mr. Stephenson has developed property in Riverside County for almost 30 years.  Mr. Stephenson normally forms Limited Liability Corporations for each development project.  Mr. Stephenson is the managing partner in each LLC and sells shares to other investors.  He also markets his developments through the Rancon Group.  

Councilmember Jeff Comerchero: Councilmember Comerchero is an employee of the Rancon Group.  Councilmember Comerchero is also an investor in Mr. Stephenson’s other LLCs, and was formerly an investor in TVE, but sold his interest as of February 1, 2008.  

Mayor Mike Naggar: The mayor is an investor in Mr. Stephenson’s other LLCs, not TVE.  He also acts as a real estate consultant to several of the LLCs and receives income for these services.  The mayor is not an investor or consultant to EVE.  
Councilmember Charles Washington:  The councilmember is an investor in Mr. Stephenson’s other LLCs as well.  He is not an investor in TVE.  However, he is an investor in Europa Villages LLC located on the southeastern side of EVE and 2,136 feet from Butterfield Stage Road.  
Finally, you stated the Calixto decision concerns implementation of improvement to a portion of Butterfield Stage Road outside the EVE tract.  The EVE developer, the entity in which the officials’ have an economic interest, is only responsible for the potion of Butterfield Stage Road inside the tract.  Moreover, despite the proximity of the EVE development to the Calixto property,  EVE is not dependent on the purchase of Calixto or on whether the road adjacent to the Calixto property is improved.  EVE can be fully completed irrespective of the result of the Calixto purchase.  

ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 provides: 

“No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

The Commission has adopted an eight-step standard analysis for deciding whether an official has a “financial interest” in a decision.  (Regulation 18700(b).)

Steps 1 and 2.  Are Temecula Mayor Mike Naggar, and Councilmembers Jeff Comerchero and Charles Washington “public officials” within the meaning of Section 87100 and will they be making, participating in making or influencing a governmental decision?

Section 82048 defines a public official as “every member, officer, employee, or consultant of a state or local government agency.”  As a members of the Temecula City Council (a local government agency), all three would be considered public officials under the Act.

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Therefore, the mayor and council members may not make, participate in making, or otherwise use their official positions to influence any decision involving that will have a reasonably foreseeable material financial effect on any of their economic interests.

Step 3.  What are the official’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests.  (See Section 87103 and Regulations 18703-18703.5.) 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

 

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

 

· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her if the gifts total $390 or more within the 12 months preceding the decision.  (Section 87103(e); Regulation 18703.4.)

 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5.)

In addition to those statutory economic interests, the Act also presumes an economic interest in other entities under certain circumstances.  For example, Regulation 18703.3(a)(2) provides that “[a]n official has an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has an interest as defined in Government Code section 87103(c).”  Parents, subsidiaries, and otherwise related business entities are defined in Regulation 18703.1(d) as follows:

 

“(1) Parent-subsidiary.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.

“(2) Otherwise related business entity.  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:

 

“(A) One business entity has a controlling ownership interest in the other business entity.

 

“(B) There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:

 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory references are to the Government Code. unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� When a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences, and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and 18702.5(d) apply. 





