April 14, 2008
John A. Nagel
Assistant City Attorney

City of Vallejo

555 Santa Clara Street

P.O. Box 3068 

Vallejo, CA 94590

Re:
Your Request for Informal Assistance

Our File No.  I-08-017
Dear Mr. Nagel:

This letter responds to your request for advice on behalf of Michael Wilson, a member of the Vallejo City Council and the city’s redevelopment agency regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.) Because your questions are general in nature and do not involve specific governmental decisions, we can provide you only with informal assistance.
  
Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTIONS

1.  May Councilmember Wilson participate in decisions related to development projects of the following Architectural Resources Collaborative, Inc. (“ARC”) clients: Triad Downtown Vallejo, LLC; Empress Theatre Associates, LLC; Triad 236 Georgia Street, LLC; Triad Communities, LP, Triad Development, Inc.? 


2.  May Councilmember Wilson participate in decisions related to Lennar Mare Island, LLC’s (“Lennar”) development of the Mare Island upland parcel (“EETP”) or other Lennar development projects?

3.  May Councilmember Wilson participate in decisions related to Touro University’s (“Touro”) development of the Campus Parcel and Reuse Area 1A?


4.  May Councilmember Wilson participate in decisions related to the approval of fees, capital improvement projects or the annual budget and budget amendments for the East Course and West Course?

5.  May Councilmember Wilson participate in decisions involving Mr. Buck Kamphausen?
CONCLUSIONS

1-3. Councilmember Wilson may not participate in governmental decisions that come before the city council or the city’s redevelopment agency involving ARC clients if there is a reasonably foreseeable material financial effect on ARC, which is a source of income to him.  Accordingly, Councilmember Wilson may not make, participate in making, or influence governmental decisions where ARC is named the architect of record on these clients’ projects, or in other decisions that result in ARC’s annual gross revenues increasing or decreasing by $20,000 or more.  

Additionally, Councilmember Wilson may not make, participate in making, or influence any decision in which the nexus rule applies (as discussed below).  Specifically, he must consider whether governmental decisions before the city council or redevelopment agency will achieve a goal or purpose, which will have a reasonably foreseeable financial effect on ARC or any source of income to him, which he is paid to bring about.  If a nexus is found, any reasonably foreseeable financial effect on ARC, even a penny’s worth, is deemed material.


4.  Councilmember Wilson may not participate in these decisions if there is a reasonably foreseeable material financial effect on his personal finances.  Specifically, he may not participate if any of these decisions result in his personal expenses, income, assets, or liabilities (or those of his immediate family) increasing or decreasing by at least $250 in a 12-month period. 

5. Mr. Kamphausen, through his control of the Neptune Trust, is a source of income to Councilmember Wilson.  Therefore, Councilmember Wilson may not participate in decisions that will have a reasonably foreseeable material financial effect upon Mr. Kamphausen.  Specifically, Councilmember Wilson may not participate in decisions that affect Mr. Kamphausen’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more.

FACTS


You seek advice on behalf of Michael Wilson, a member of the Vallejo City Council and the city’s redevelopment agency (“Agency”).  You wish to know whether Councilmember Wilson may participate in decisions related to a number of development projects and other matters.  Councilmember Wilson assumed the office of councilmember and Agency board member on December 4, 2007.


Architectural Resources Collaborative, Inc. (“ARC”)

Councilmember Wilson is employed as the Chief Financial Officer and Vice President of ARC.  Mr. Wilson is not an architect and does not provide architectural services on any of the projects.  He is a salaried employee and receives no commissions or bonuses based on the revenues derived from any clients, projects or agreements, though the value of his investment in the company (held in a family trust) may increase if the gross revenues of ARC were to increase.


Councilmember Wilson has a five percent (5%) ownership interest in ARC.  The nature of his investment is stock and its fair market value is between $100,001 and $1,000,000.00.  His share of ARC Inc. is held by the Peter L. Wilson and Michael L. Wilson Family Trust and he is a co-trustee of the trust.  ARC has provided architectural services to a number of developers and businesses in the City of Vallejo.  

You state in your March 18, 2008 letter that ARC will not be initiating any proceedings, be a named party in, or the subject of any development projects before the city council or the city’s redevelopment agency.  However, ARC may be listed as the architect of record for some development projects initiated by its clients (listed below).  You estimate that on the projects where ARC is the architect of record, ARC’s annual gross revenues will be increased or decreased by $20,000 or more.

Clients of “ARC”

Triad Development, Inc. and Related Entities: 

Triad Development, Inc., (“Triad Development”) is a privately held corporation working through its affiliate, Triad Communities, LP, and is involved in a number of development projects within the City of Vallejo that will come before both the city council and the Agency’s board for approval.  

Triad Communities, LP (“Triad Communities”) is a limited liability company whose sole member and manager is Triad Communities, LP and a limited liability company with managing members that are the co-founders of Triad Development, Inc.

Triad Downtown Vallejo, LLC (“Triad Downtown”) is a limited liability company whose sole member and manager is Triad Communities, LP.

Empress Theatre Associates, LLC (“Empress”), is a limited liability company whose sole member and manager is Triad Communities, LP.

Triad 236 Georgia Street, LLC, (“Triad 236”), is a limited liability company with three members and managers, two of which are the co-founders of Triad Development, Inc. and a third is a Vice President of Triad Communities, LP.

ARC has provided services within the last twelve (12) months to Empress and Triad 236.  ARC has provided services to Triad Communities in the past, but it has not provided any services within the last twelve months.

In October 2005 Triad Downtown entered into a Disposition and Development Agreement with the Agency (“DDA”) and a Development Agreement with the City (“DA”).  The DDA provides for the development of certain public and private parcels located within a redevelopment area within the City of Vallejo (“Merged Downtown Waterfront Redevelopment Project Area”).  ARC has a month-to-month tenancy in an office building within the Merged Downtown Waterfront Redevelopment Project.

Lennar Mare Island, LLC:

Lennar Mare Island, LLC (“Lennar”) is limited liability company that has been a client of ARC’s over five (5) years.  It is currently a client of ARC’s and will in all probability continue to use ARC’s services in the future.

In December 1999 the City entered into an Acquisition Agreement with Lennar for the purchase of approximately 650 acres of uplands on Mare Island (generally known

as the “Eastern Early Transfer Parcel” or “EETP”).  In September 2001 the City entered into a Development Agreement with Lennar, and in March 2002 the City transferred ownership of the EETP to Lennar.

In your March 18, 2008 letter, you state that ARC is not the exclusive architect of record for Lennar.  For projects in which ARC is listed as the architect of record for Lennar, you estimate that ARC’s annual gross revenues will be increased or decreased by $20,000 or more.


Touro University:


Touro University (“Touro”) is a current client of ARC.  ARC has provided services to Touro on its development of a university campus on Mare Island (“Campus Parcel”) for seven or eight years.  ARC has also provided services to Touro on its development of land in the northern portion of Mare Island (“Reuse Area 1A”) for approximately one year.

Touro is presently a lessee of Lennar of the Campus Parcel, a large parcel on Mare Island that Touro is developing into a university campus.  Touro’s lease contains an option to purchase the Campus Parcel and Touro is currently finalizing the purchase. 

In January 2007 the City and Touro entered into an Exclusive Right to Negotiate Agreement regarding “Reuse Area 1A,” involving the development of approximately 191 acres of land located on the northern end of Mare Island.

You state in your March 18, 2008 letter that ARC is not the exclusive architect of record for Touro.  However, for those projects that ARC is listed as the architect of record for Touro, you estimate that the company’s annual gross revenues will be increased or decreased by $20,000 or more.

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).





