March 21, 2008
Jill D.S. Maland

Deputy City Attorney

City of Chula Vista

276 Fourth Avenue

Chula Vista, California 91910

Re:
Your Request for Advice


Our File No.  A-08-025

Dear Ms. Maland:

This letter responds to your request for advice on behalf of Chula Vista City Councilmembers Steve Castaneda, John McCann, Rudy Ramirez, and Jerry Rindone regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTIONS

1.  May Councilmembers Castaneda, McCann, Ramirez, and Rindone participate in a governmental decision to re-fund bonds that were issued by the Chula Vista Merged Redevelopment Project Area?

2.  May Councilmembers Castaneda, McCann, Ramirez, and Rindone participate in a governmental decision to purchase a bond debt service reserve fund surety for the 2202 Certificates of Participation issued to fund the construction of a new police facility where new funds would be created for costs related to the Civic Center Project? 

3.  May Councilmembers McCann, Ramirez, and Rindone participate in decisions to establish a pool of investment banking and underwriting firms for the Merged Chula Vista Redevelopment Project Area?

CONCLUSIONS


1.  Because Councilmembers, McCann, Ramirez, and Rindone each own real property located within 500 feet of the Chula Vista Merged Redevelopment Project Area and Councilmember Castaneda owns property within 500 feet of the Merged Bayfront Redevelopment Area, which may benefit from the decision, they are each precluded from participating in the decision unless they can each establish that the decision will have no reasonably foreseeable financial effect on their property.


2.  Because the governmental decision would appear to impact funding for both the new police station and the cost related to the Civic Center Project, and Councilmember Castaneda owns real property located within 500 feet of the police station, and Councilmember Rindone owns property within 500 feet of the Civic Center Project, they are precluded from participating in the decision unless they can each establish that the decision will have no reasonably foreseeable financial effect on their property.  Because Councilmembers McCann’s and Ramirez’s real properties are located more than 500 feet from any of the properties that are the subject of the governmental decision, the Act presumes that there will be no reasonably foreseeable material financial effect on their properties, and they may participate in the decision unless the presumption is rebutted, as detailed below.


3.  From the facts you have provided it appears that the governmental decision may be an implementation decision.  If this is the case, the councilmembers who are otherwise disqualified may be able to participate merely to implement decisions that have already been made.  See the “Implementation Decisions” discussion, below.
FACTS


You are a deputy city attorney for the city of Chula Vista and write on behalf of the four city council members identified above.  The city council for the city of Chula Vista consists of four council members and a mayor.  The city council also sits as the redevelopment agency for Chula Vista.  The city’s charter and agency rules provide that at least three votes are necessary to approve resolutions and ordinances.  Appropriations that the city council makes after the adoption of the budget require the affirmative votes of at least four members.


The city council is considering four projects:

(1)  Merged Bayfront/Town Centre I Redevelopment Project Area (“BTC area”);
(2)  Merged Chula Vista Redevelopment Project Area (“CVR area”).  In addition, the Finance Department wishes to establish a pool of investment banking and underwriting firms for the Merged Chula Vista Redevelopment Project Area;
(3)  Civic Center Project:  The City’s Finance Department is currently working on two debt refunding and restructuring proposals that are scheduled to be presented to the City Council and the Agency Board in March 2008 for final approval. The refunding options would provide budgetary savings to the General Fund, assist in funding the completion of the Civic Center Project, and provide some project funds to the Agency. Both actions would require appropriating funds, thus necessitating a 4/5 vote for approval by the Council and the Agency; and
(4)  New Police Facility.  There are approximately 53,336 property owners in Chula Vista, and 1,945 within the redevelopment areas.  

All four councilmembers own property within 500 feet of one or more of the projects .  Their holdings are as follows:

•
Councilmember McCann owns residential property that is within 500 feet of the  CVR Area.  

•
Councilmember Castaneda owns his primary residence, located within 500 feet of the BTC Area and within 500 feet of Chula Vista’s new police facility. 

•
Councilmember Ramirez owns a business property located within the  BTC Area.  

•
Councilmember Rindone owns his primary residence, located within 500 the CVR Area and within 500 feet of Chula Vista’s civic center project.

The three proposed actions are as follows: 

1.
The Finance Department is pursuing refunding the 2000 Tax Allocation Bonds that were issued by the  CVR Area. A portion of the proceeds would fund a loan repayment from the Agency to the General Fund. The General Fund would then apply these funds towards the construction of the Civic Center Project as well as meet debt service commitments related to the Civic Center Project. The remaining project funds would be applied towards a Redevelopment Project that could occur in any of the six redevelopment project areas (Otay Valley, Southwest, Town Centre II, Added Area, Bayfront and Town Centre I).
2.
The Finance Department is also pursuing the purchase of a bond debt service reserve fund surety for the 2002 Certificates of Participation that were issued to fund the construction of the new Police Facility.  The refunding would provide cash flow relief to both the General Fund and Public Facilities Impact Fee Fund. These funds would be used towards debt service commitments and construction costs related to the Civic Center Project.

3.
As a preliminary step to establishing a pool of investment banking and underwriting firms for the  CVR, the Finance Department issued a Request for Proposal for investment banking and underwriting services.  After a comprehensive evaluation process, the interview panel selected seven firms to be included in the pool. The Finance Department anticipates that the firms will serve as an integral part of the City’s financing team, comprised of the City’s financial advisor, bond counsel, and City staff. The Finance Department intends to present the pool to the City Council and Agency Board for final approval.
In order to realize the savings of these refunding options within fiscal year    2007-08, and to timely establish the pool, staff anticipates presenting the actions to the City Council and Agency Board for approval in early March 2008.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One: Are the city council members public officials?

City councilmembers are public officials under the Act.  (See Section 84048(a).)

Step Two: Are the city council members making, participating in making, or influencing a governmental decision?

The councilmembers will be voting on decisions involving funding the redevelopment project areas, and will therefore be making governmental decisions.  (Regulation 18702.1(a).)  

Step Three:  Do the City Council Members Have a Financial Interest in the Decisions at Issue? 

A public official has a “financial interest” in a governmental decision within the meaning of the Act if it is reasonably foreseeable that the governmental decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulation 18700(a).)  The applicable economic interests include:

“1.    An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  An interest in any business entity
 in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

“2.    An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)

“3.    Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)  

“4.    Any source of gifts to the public official if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

“5.    A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule.”  (Section 87103, Regulation 18703.5.)


You have indicated that each of the identified councilmembers has an economic interest in real property.  While you have not stated the value of each interest, for purposes of our analysis we will assume that each has an interest worth $2,000 or more.

Step Four: Are the councilmembers’ interests directly or indirectly involved in the decision?

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.  (Regulation 18704(a).)  For a governmental decision that affects real property interests, Regulation 18704.2 applies.

Real property in which a public official has an economic interest is directly involved in a governmental decision under the following circumstances:

(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. For purposes of subdivision (a)(5), real property is located “within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision” if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.

(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property. For purposes of this subdivision, the terms “zoning” and “rezoning” shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest. 

(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official, has an interest. 

(4) The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.

 (5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area. 

(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services. (Regulation 18702.4(a).)

If the real property in which a public official has an economic interest is not directly involved in a governmental decision, the materiality standard in Regulation 18705.2(b) applies. 
Each council member owns property within 500 of the governmental decisions at issues.
  Consequently, depending on the nature of each particular decision, the properties could be directly involved.

Step Five:  What is the applicable materiality standard? 

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  For real property directly involved in a governmental decision, any financial effect of the decision, even “one penny,” is presumed to be material.  (Regulation 18705.2(a)(1).)  This is known as the “one penny” rule.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)    

The materiality standard for indirectly involved real property is set forth in Regulation 18705.2(b)(1).  The financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest that make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has in interest.

Step Six:  Is the material financial effect reasonably foreseeable?

A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner, supra, 1 FPPC Ops. 198.)  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.
Decision 1
Refunding the 2000 Tax Allocation Bonds issued by the CVR Area. The General Fund would then apply these funds towards the construction of the Civic Center Project and BTC.

Based on the facts as you have stated them, it is reasonably foreseeable that the first two decisions regarding funding for the redevelopment projects will have a material financial effect on the councilmembers’ properties.  The decisions will determine the monies that will be spent toward the projects.  You (and each councilmember) will need to determine, however, on a decision-by-decision basis whether the particular decision at issue will affect a particular parcel of property by one penny.

Decision 2
Purchase of a bond debt service reserve fund surety for the 2002 Certificates of Participation issued to fund the new Police Facility and the Civic Center Project.

Councilmember Castaneda owns his primary residence located within 500 feet of Chula Vista’s new police facility and Councilmember Rindone owns his primary residence, within 500 feet of Chula Vista’s civic center project. Both would appear to have conflicts of interest in this decision.
Decision Three

Implementation Decisions
Where governmental decisions are separable, such as smaller projects in a larger project, and none affects the decisions on the other projects, each project may be analyzed separately to determine if the official has a conflict of interest. (Kilian Advice Letter, No. A-89-522.)  Even if a councilmember is disqualified from a decision regarding funding the redevelopment projects (Decisions One and Two), they may still be able to participate in implementation decisions so long as the following three factors apply:

“(1) The decisions for which [the official] has a disqualifying financial interest are segregated and decided first;

“(2) The remaining decisions will not result in reopening or in any way affect the decisions from which [the official] was disqualified; and

“(3) The decisions will not independently have a material financial effect on [the official’s] economic interests.”  (Warne Advice Letter, No. I-02-052; Olson Advice Letter, No. A-00-237.)
From the information you provided, Decision Three appears to be an “implementation” decision, as the operative decisions have already been made.  Implementation decisions merely implement, or carry out, decisions already made.  (Boga Advice Letter, A-03-067.)  If a particular decision is an implementation decision, it is possible that the official could participate in that decision regardless of a conflict arising from another decision, provided the implementation decision does not independently create a conflict of interest.  (Warne, supra, I-02-052.)  Each councilmember must independently assess each decision that is to come before him.


If, however, choosing from among the bids which investment banking and underwriting firms will serve the projects will materially effect the projects, this decision would not be merely an “implementation decision.”

Step Seven:  Does the “public generally” exception apply?
You have not presented any facts to suggest this exception applies.  We therefore do not apply it.
Step Eight:  Does the “legally required participation” exception apply?
Section 87101 permits an official who is otherwise disqualified from making a governmental decision to participate in the decision when the official's participation is legally required. The rule does not apply when there is an alternative source of decision-making consistent with the statute authorizing the decision.  (Regulation 18708.)  Thus, it only applies when it is legally impossible for the decision to be made without the participation of the disqualified official and does not apply when the disqualified official’s vote is merely needed to break a tie or when a quorum can be convened of other members of the city council who are not disqualified, whether or not such other members are actually present at the time of the disqualification.  In the situation presented in your request for advice, it is possible that all four decision-makers could be disqualified from certain decisions, and the rule of legally required participation may be invoked.

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Section 82005 provides: “Business entity” means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.  This definition does not include nonprofits or governmental entities.





� The Commission has advised in the past regarding condominium ownership that the common areas surrounding a condominium complex has no separate marketable value from the condominium unit.  (Munoz, Advice Letter, No. I-07-129.)  We have therefore advised that an interest in a condominium unit is inseparable from the interest in the common areas.  (Id.)  





