April 22, 2008
VIA FACSIMILE and U.S. MAIL
Mary Ann Mason

Deputy County Counsel

Contra Costa County Counsel’s Office

651 Pine Street, 9th Floor

Martinez, CA 94553

Re:
Your Request for Advice


Our File No.  A-08-029
Dear Ms. Mason:

This letter responds to your request for advice on behalf of David Bowlby, an Area Planning Commissioner for the County of Contra Costa, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS

1) If the planning commissioner recuses himself on the record at the San Ramon Valley Regional Planning Commission meeting regarding the decision involving the tree permit appeal, and he leaves the dias:

A) May he remain in the audience during the Commission’s consideration of the

matters?

B) May he make public comment on these matters as a resident of the Planned Unit Development District in the same way and from the same location where members of the public can comment?

2) While the tree permit appeal is pending before the San Ramon Valley Regional

Planning Commission, can the Commissioner, acting as a representative of the homeowner, communicate with members of the Board of Supervisors about the appeal?


3) Once the decision of the San Ramon Valley Regional Planning Commission on the tree permit appeal is final, if the matter is then appealed to the Board of Supervisors:


A) May the commissioner, acting as a representative of the homeowner,


communicate with Planning Department staff about the appeal?


B) May the commissioner, acting as a representative of the homeowner,


communicate with members of the Board of Supervisors about the appeal?


C) During public hearings before the Board, may the commissioner appear on the


homeowner’s behalf?


D) During public hearings before the Board, may the commissioner comment on


the appeal as a member of the public who lives in the planned unit development 
district?




4) If the Planning Department’s decision on modification of the Final Development Plan is appealed to the Board of Supervisors:


A) May the Commissioner, acting as a representative of the homeowner, 
communicate with Planning Department staff about the appeal?

B) May the Commissioner, acting as a representative of the homeowner,


communicate with members of the Board of Supervisors about the appeal?

C) During public hearings before the Board, may the Commissioner appear on the


homeowner’s behalf?

D) During public hearings before the Board, may the Commissioner comment on the appeal as a member of the public who lives in the planned unit development district?

CONCLUSIONS

1.  Due to Commissioner Bowlby’s conflict of interest in the tree permit decision and because of his position as planning commissioner (a position enumerated in Section 87200), Mr. Bowlby must recuse himself on the record at the planning commission meeting and leave the room for the duration of the discussion and/or vote on the item.  He cannot remain in the audience and may not comment during the Commission’s consideration of the matter because based on the facts provided the exception in 18702.5(d)(3) does not apply in this situation.


2-4:  Based on the facts you have presented, decisions and appeals before the San Ramon Valley Regional Planning Commission and the Board of Supervisors are decisions before Commissioner Bowlby’s own agency.  Therefore, he is subject to the broad prohibition which prevents him from communicating with any member, officer, employee or consultant with his agency, which, according to your facts, is composed of the various divisions of the county’s planning agency and its staff, including planning department staff.  In addition, you do not present sufficient facts to support that the Commissioner’s personal interest is affected by the above decisions.  Therefore, we conclude that he does not qualify for the exception under Regulation 18702.4(b) and may not comment on the appeals. 
FACTS


You are seeking advice on behalf of David Bowlby, an Area Planning Commissioner for the County of Contra Costa.  You wish to know whether he may communicate with planning department staff and the Board of Supervisors regarding appeals of a tree permit and modification of a Final Development Plan for a residence in a Planned Unit Development District.  You also wish to know whether the Commissioner may make public comments about these items before the planning commission and the Board of Supervisors.

Government Code Section 65100 provides that each county has a planning agency with the powers necessary to carry out local planning functions and requires the county to assign the functions of the planning agency within the agency as deemed appropriate.  By ordinance, the County of Contra Costa has established a planning agency consisting of the following divisions: Board of Supervisors; Planning Commission; Planning Department; Board of Appeals; Zoning Administrator; and Area Planning Commissions; and has assigned responsibilities to each of these divisions.  (Contra Costa County Ordinance Code sections 26-2.202 ff.)  The Planning Department acts as staff to all divisions of the planning agency.  (Contra Costa County Ordinance Code sections 26-2.808 ff.)  

A homeowner in a Planned Unit Development District wishes to demolish:  (1) an existing single family residence of approximately 8,000 square feet located on a 22 parcel acre; (2) additional associated structures of approximately 6,342 square feet (garages, apartment, theater, pool house, golf house, stables, and gazebo); and (3) other improvements including a parking area, tennis court and a swimming pool.


The homeowner wishes to construct a larger home of approximately 18,000 square feet, along with other residential improvements including a 1,452 square foot garage, a 1,000 square foot second unit, and approximately 1,000 square feet of new accessory structures.  The homeowner applied to the Planning Department for a tree permit and that permit was issued.  In conjunction with issuance of the tree permit, a Mitigated Negative Declaration was prepared and approved by the Zoning Administrator. 

Several property owners in the Planned Unit Development District have filed comments with Planning Department to oppose the Mitigated Negative Declaration and to assert that it is inadequate.  Opponents of the project may appeal the issuance of the tree permit, including approval of the Mitigated Negative Declaration, to the San Ramon Valley Regional Planning Commission, the Area Planning Commission of which the Commissioner is a member.  Either party may appeal that Planning Commission’s decision to the Board of Supervisors.  It is anticipated that the various appeals could be heard between late March and July of this year.  In addition to issuing the tree permit, the Planning Department decided that the homeowner’s project did not require a modification of the Final Development Plan for the Planned Unit Development District.  That decision is appealable directly to the Board of Supervisors.  

The Commissioner owns a residence in the Planned Unit Development District that is approximately 2,900 feet (over one-half mile) from the homeowner’s property.  The issuance of the tree permit, including approval of the Mitigated Negative Declaration, and the decision on the Final Development Plan are the actions necessary for the homeowner’s project to proceed.  Concern has been expressed by at least one neighbor that approval of the homeowner’s project would cause other properties in the Planned Unit Development District to become targeted for the construction of significantly larger homes.

In his private capacity, the Commissioner has a contract to provide development-related services to the homeowner.  The Commissioner will receive more than $500 in income from the homeowner in the twelve months preceding the San Ramon Valley Regional Planning Commission’s decision on an appeal concerning the tree permit, and in the twelve months preceding the Board of Supervisor’s decision on an appeal of a Commission decision on the tree permit, or on appeal of a Planning Department decision on modification of the Final Development Plan.  The Commissioner is not an architect or engineer and will not be preparing plans or drawings of a technical nature for the homeowner.
ANALYSIS


The Act’s conflict-of-interest provisions are to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.


The Commission adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

You have not requested advice as to whether the Commissioner has a conflict of interest with regard to decisions involving Commissioner Bowlby’s client, the homeowner whose property is the subject of the tree permit appeal, and appeal of the approval of the Mitigated Negative Declaration before the Planning Commission.  Mr. Bowlby acknowledges (1) that he is a public official (2) with a conflict of interest prohibiting him, from making or participating in making, any governmental decision that will have a reasonably foreseeable material financial effect upon any source of income or promised income to him, aggregating $500 or more during the 12 months preceding the date of a particular decision of the planning commission.  (Section 87103(c); Regulation 18703.3.)  

Rather, your question is limited to two aspects of Step 2 of the analysis:  

1.  Influencing


There are two rules used to determine whether a public official is using or attempting to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)  Under this rule, attempts to influence a decision include a public official’s appearances or contacts before his or her own agency, including any member, officer, employee or consultant of that agency, on behalf of a client.


	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� Commission staff hopes to examine this regulation in the near future to determine whether subdivision (a) of the regulation should be clarified.





