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March 27, 2008
Sarah Ream

Staff Counsel

Department of Managed Health Care

980 Ninth Street, Suite 500

Sacramento, CA 95814-2725

Re:
Your Request for Informal Assistance

Our File No.  I-08-030
Dear Ms. Ream:

This letter responds to your request for advice regarding the revolving door provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as assistance on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your questions are general in nature, we are treating your request as one for informal assistance.

Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  In addition we offer no opinion on the post-government employment restrictions of Public Contract Code Section 10411.  You may wish to consult the Attorney General’s office regarding these provisions.

QUESTION

May an employee negotiating employment with a healthcare plan provider continue to perform work related to legislative bills that will affect all 120 licensed healthcare plans equally?
CONCLUSION


The employee may perform work related to legislative bills equally affecting all 120 licensed healthcare plans, while negotiating employment with a healthcare plan provider, so long as the prospective employer did not propose the bill to the bill’s author and there is no reasonably foreseeable material financial effect on the prospective employer.  
FACTS


As staff counsel for the Department of Managed Health Care (the “DMHC”), you are requesting advice regarding the application of the Act’s revolving door provision in light of the fact that an employee of the DMHC is currently discussing a future position as a lobbyist with a healthcare plan licensed by the DMHC.  In a telephone conversation on March 18, 2008, you provided the additional fact that there are approximately 120 licensed healthcare plans within the state.   

The employee in question is a supervising attorney in the DMHC’s legislative unit.  In this position, the employee provides analysis and recommendations to the department’s director, deputy director, and other staff regarding various healthcare related bills that affect healthcare plans, consumers, and providers.  The employee also testifies before the Legislature on behalf of the DMHC and communicates with members of the Legislature, the Governor’s office, and other lobbyist regarding the DMHC’s position on various healthcare related bills.  
ANALYSIS

Section 87407 prohibits certain state and local officials from making, participating in making, or using their official position to influence decisions affecting persons with whom they are negotiating employment, or have any arrangement concerning employment.
  While a public official may negotiate and accept an offer of future employment before leaving his or her current state position, Section 87407 is designed to ensure that the official does not use his or her state position to make any decisions that unduly benefit the organization that is hiring the official.  
Section 87407 states:

“No public official shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”

 
The term “public official” is defined, in part, in Section 82048 as “every member, officer, employee or consultant of a state or local government agency, but does not include judges and court commissioners in the judicial branch of government….”  The DMHC is a state administrative agency, as defined in Section 87400, subdivision (a), and as a supervising attorney in the DMHC’s legislative unit the employee in question is subject to Section 87407.  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purposes of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency (or an agency appointed by or subject to the budgetary control of the official’s agency) or acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee, or consultant of any other agency.  (Regulation 18702.3.) 


A public official is considered to be “negotiating” employment “when he or she interviews or discusses an offer of employment with an employer or his or her agent.”  (Regulation 18747(c)(1).)  The Commission has construed the scheduling, conduct, and follow-up to an interview as one continuous process falling under the definition of “negotiating” employment.  (Bonner Advice Letter, No. I-98-287.)  However, the mere act of sending a resume or application to a specific entity has not been considered “negotiating.”  Similarly, entertaining informal inquiries about future plans and receiving expressions of general interest in discussing potential employment opportunities at some point in the future are not considered “negotiating.”  (Id.)  “A public official has an ‘arrangement’ concerning prospective employment when he or she accepts an employer’s offer of employment.”  (Regulation 18747(c)(2).)  


Assuming the employee in question has “negotiated” or has an “arrangement” with the prospective employee as discussed above, she is prohibited under Section 87407 from making, participating in making, or using her official position to influence any governmental decisions “directly relating” to the employer.  Section 87407(b) provides that a governmental decision “directly relates” to a prospective employer if the public official knows or has reason to know the employer is “directly involved” in the decision, as defined in Regulation 18704.1(a), or that it is reasonably foreseeable that the financial effect of a decision on a prospective employer is material.  


Under Regulation 18704.1(a), a prospective employer is “directly involved” in a governmental decision when that employer either directly or by agent (1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or (2) is a named party in, or subject of, the proceeding.  A prospective employer is the “subject of” the proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract, with the prospective employer. 


Moreover, the financial effect of a decision on a prospective employer is material if the effect meets the materiality thresholds established pursuant to Regulation 18705.1(c) for a business entity, Regulation 18705.3(b)(2) for a nonprofit organization, or Regulation 18705.3(b)(3) for an individual (copies enclosed).  (Regulation 18747(b)(2).)


Turning to the questions you have posed, you have asked for assistance regarding the application of Section 87407 in light of the employee in question’s duties as a supervising attorney in DMHC’s legislative unit.  In particular, you ask whether the employee in question must recuse herself from working on bills that affect all healthcare plans equally.


To determine if the employee in question may work on legislation that may affect a prospective employer, it must first be determined whether the prospective employer “initiated” the proceeding.  While it may be true that the prospective employer would not have filed an application, claim, or appeal in a proceeding involving legislation, “initiating” the proceeding extends to initiating requests that are similar to the filing of an application, claim, or appeal.  For legislation, a prospective employer who proposes a bill to the bill’s author has made a request similar to the filing of an application, claim, or appeal and is, therefore, directly involved in the proceeding.  (Regulation 18704.1(a)(1).)   

Because you have not provided facts relating to any specific legislation, we are unable to determine whether the prospective employer “initiated” any particular bill at this time.  If for any particular bill, the prospective employer “initiated” the proceeding by proposing a bill to the bill’s author, the employee in question would be prohibited from making, participating in making, or using her official position to influence, any governmental decision related to the legislation under Section 87407.       


If the prospective employer did not propose the bill to the bill’s author, the prospective employer has not “initiated” the proceeding.  However, the employee in question is also prohibited, under Section 87407, from making, participating in making, or using her official position to influence governmental decision relating to legislation if the prospective employer is a named party in, or subject of, the proceeding.  

In some cases, a prospective employer may be a named party, or the subject of, a proceeding regarding legislation if the legislation is of a nongeneral nature.  (See Section 87102.6 and Quadri Advice Letter, No. A-02-096.)  However, you have limited your request for assistance to bills equally affecting all 120 healthcare plans licensed in the state.  Barring any additional facts, an individual healthcare provider is not a named party, or the subject of, a proceeding involving general legislation equally affecting all 120 licensed healthcare plans.  
In addition to the determination of whether the prospective employer is directly or indirectly involved in a governmental decision, the employee in question must also determine whether it is reasonably foreseeable that the financial effect of the decision on the employer will meet materiality threshold identified above.  However, determining whether it is reasonably foreseeable that the financial effect of a decision will reach the materiality thresholds depends on facts and circumstances peculiar to each case.  (See In re Thorner (1975) 1 FPPC Ops. 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby, supra, at 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Brian G. Lau

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


�  In addition, public officials who leave state service are subject to both a permanent and a one-year ban prohibiting them from participating in certain state proceedings.  Colloquially, these provisions are known as the “revolving door” prohibitions.  If you need assistance regarding the application of either of these restrictions should the employee in question leave the DMHC, it is advisable that you seek further advice providing all relevant facts.   





	�  While the prohibition of Section 87407 does not apply if the government decision will affect the prospective employer in substantially the same manner as it will affect a “significant segment” of the public generally (Regualtion 18747(d)(1)), this exception would not apply to the facts you have provided because the decision will affect a single industry, trade, or profession (Regulation 18707.1(b)(1)(C)).  


	�  We note that you have also asked for assistance relating to the employee’s job duties if the employee must recuse herself form working on any particular bill.  However, without the factual context of a decision we are unable to provide you with assistance at this time.  If the employee in question determines that she must recuse herself from any particular decision and needs assistance in determining whether her actions will constitute making, participating in making, or using her official position to influence a governmental decision, she should seek further advice providing the factual context of the decision.    








