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March 26, 2008
Mario Juarez
Mario Juarez for 
    Oakland City Council, District 5

4030A International Blvd. 

Oakland, CA 94601
Re:
Your Request for Advice

Our File No.  A-08-031
Dear Mr. Juarez:

This letter responds to your request for advice regarding the campaign provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as assistance on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
QUESTION

Is a payment to advertise your business that is made by your business an “expenditure” under the Act and subject to the requirements of the Act?   
CONCLUSION


Based upon the facts you have provided, it appears that the payment for the advertisement is for a personal purpose unrelated to your candidacy for elective office.  Barring additional facts, the payment is not an “expenditure” subject to the provisions of the Act.  
FACTS


You are a candidate for the Oakland City Council on the June 3, 2008 ballot.  You also own a real estate company in Oakland named “The Mario Juarez Selling Team.”  Given the current real estate market, you find that marketing has become increasingly important to your company’s survival.  In a telephone conversation on March 13, 2008, you asked that we consider whether a planned advertisement consisting of a flier and a tomato plant, delivered to residents within a target area that encompasses potential voters in the upcoming election, would be subject to the Act.  


In regards to the advertisement, you stated that you have used similar advertisements in the past recalling at least two times in the last couple of years.  Additionally, you have used similar advertisements accompanied by a plant in prior marketing activity in other geographic locations.  


The plants themselves are of nominal value and will cost your business less than one dollar per plant.  A flyer will be included with each plant.  This flyer will make only two references to you personally.  These references are a short note that the plants are a gift from The Mario Juarez Selling Team and the address to your business’s website, “www.mariojuarez.com.”  The remainder of the flyer will consist of instructions for the care of the plants.  


You have stated that the flyer will contain no references to your candidacy, to the elected office for which you are running, or to your qualifications for office.  In terms of the target area for the advertisements, you have stated that the target area was determined based upon the distance from your business, that you have used the same target area for previous advertisements, and that the target area was not selected because it encompasses potential voters in the upcoming election.  Furthermore, you have stated that the timing of the advertisements was selected in consideration of the growing season for tomatoes and that the timing of the advertisement is unrelated to that of your candidacy or upcoming election.
ANALYSIS

The Act defines “expenditure” as “a payment, a forgiveness of a loan, a payment of a loan by a third party, or an enforceable promise to make a payment, unless it is clear from the surrounding circumstances that it is not made for political purposes.”  (Section 82025.)  An expenditure is made for a political purpose if it is “for the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate.”  (Regulation 18225(a)(1).)  Furthermore, an expenditure by a candidate is made for a political purpose “unless it is clear from surrounding circumstances that the payment was made for personal purposes unrelated to his or her candidacy or status as an office holder.”  (Regulation 18225(a)(2).)    


Payments by a candidate that are “expenditures” under the Act must be disclosed as required by Chapter 4 of the Act.  (Section 84100 et seq.)  Any candidate for elective office soliciting or receiving contributions or loans must establish one campaign contribution account from which all expenditures must be made.  (Section 85201(e).)  Moreover, all contributions or loans made to the candidate, to a person on behalf of the candidate, or to the candidate’s controlled committee and all personal funds of the candidate utilized to promote the election of the candidate must be deposited into the campaign contribution account prior to expenditure.  (Section 85201(c) and (d).)  

Under the facts you have provided, it appears from the surrounding circumstances that the payment for the advertisement is for a personal purposes unrelated to your candidacy.  Accordingly, the payment for the advertisement is not an “expenditure” under the Act and falls outside of the confines of the Act.
    

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Brian G. Lau

Counsel, Legal Division

BGL:jgl
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby, supra; Section 83114.)  Should facts exist or emerge that indicate the advertisement is for a political purposes, the advice contained in this letter does not apply.  








