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March 25, 2008
Jimmie E. Johnson
Bell, McAndrews & Hiltachk, LLP

455 Capitol Mall, Suite 801

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No.  A-08-032
Dear Mr. Johnson:

This letter responds to your request for advice regarding the campaign provisions of the Political Reform Act (the “Act”).

QUESTION

May a candidate for elective state office, or a committee controlled by such a candidate, contribute unlimited sums to a committee controlled by a different candidate for elective state office that was established exclusively to oppose the qualification of a recall petition, and any subsequent recall election, against that candidate?
CONCLUSION


No.  Section 85315 permits the target of a recall to accept contributions “without regard to the campaign contributions limitations” of Chapter 5, but Section 85305 is not one of the “contributions limitations” referenced by Section 85315.  Section 85305 is a limit on inter-candidate transfers which is not affected in any way by Section 85315. 
FACTS


Your law firm represents several “candidates for elective state office” as the term is defined at Sections 82007 and 82024.  You report that these candidates each wish to make contributions in excess of $3,600 to the Friends of Jeff Denham Against the Recall, a committee controlled by Senator Denham (ID # 1300419).  The candidates you describe would like to make their contributions at some time between the date of your letter (February 29, 2008) and the June 3, 2008 statewide election.  You indicate that you are also representing Senator Denham’s recall committee in seeking this advice.


Senator Denham is the “target officer” of the recall as this term is defined by Regulation 18531.5(a)(1).  His recall committee is separate from all other committees he controls, and was established exclusively to oppose the qualification of the recall petition against him, and any related recall election should the petition qualify for the ballot.  

On February 28, 2008 an attorney with your firm contacted the Commission’s Technical Assistance Division for advice on the question now presented in this letter.     A Political Reform Consultant communicated his view via email that Regulation 18531.5 “clearly states that contribution limits found in Chapter 5 simply do not apply to a state officeholder facing a recall.”  Notwithstanding this employee’s view, you were informed on the following day that the answer to your question was “no.” You then sought formal written advice to better understand this response, which we explain more fully below.
ANALYSIS


Section 82024 defines “elective state office” to include a state legislative office.  Section 82007 defines the term “candidate” as an individual who is listed on a ballot     (or who has qualified to have write-in votes counted by election officials) for any elective office, which includes any “elective state office.” Section 82007 also provides that: “An individual who becomes a candidate shall retain his or her status as a candidate until such time as that status is terminated.” The word “candidate” thus includes an incumbent in any “elective state office.”  Senator Denham, as an incumbent elective state officer, is therefore also a “candidate for elective state office” within the meaning of the Act. 
To assist you in following our discussion, we begin by quoting the statutes and regulations central to your inquiry.  
Section 85315(a)
“(a) Notwithstanding any other provision of this chapter, an elected state officer may establish a committee to oppose the qualification of a recall measure, and the recall election.  This committee may be established when the elected state officer receives a notice of intent to recall pursuant to Section 11021 of the Elections Code.  An elected state officer may accept campaign contributions to oppose the qualification of a recall measure, and if qualification is successful, the recall election, without regard to the campaign contributions limits set forth in this chapter. The voluntary expenditure limits do not apply to expenditures made to oppose the qualification of a recall measure or to oppose the recall election.” (Emphasis added.)

Regulation 18531.5(b)(1)
“(b) Application of Contribution and Voluntary Expenditure Limits to State Recalls.
“(1) Target Officer. Pursuant to Government Code section 85315, the contribution limits of Chapter 5 of the Act do not apply to contributions accepted by an elected state officer who is the target of a recall into a separate recall committee established to oppose the qualification of the recall measure or the recall election. Pursuant to Government Code section 85315, the voluntary expenditure limits of the Act do not apply to expenditures made by an elected state officer who is the target of a recall to oppose the qualification of the recall measure or the recall election.”
Section 85305
“A candidate for elective state office or committee controlled by that candidate may not make any contribution to any other candidate for elective state office in excess of the limits set forth in subdivision (a) of Section 85301.”

Section 85301(a)
“(a) A person, other than a small contributor committee or political party committee, may not make to any candidate for elective state office other than a candidate for statewide elective office, and a candidate for elective state office other than a candidate for statewide elective office may not accept from a person, any contribution totaling more than three thousand dollars ($3,000) per election.”


You interpret both Sections 85315(a) and Regulation 18531.5(b)(1) as providing that a candidate for elective state office, once he or she becomes the target of a recall, may accept contributions unlimited by the contribution limits of Chapter 5 of the Act.  We agree with that interpretation.
But before proceeding further, it is important to note that the limits in Chapter 5 on contributions that a person may make and a candidate may accept are Sections 85301 and 85302. Together, these two provisions establish a comprehensive set of candidate contribution limits. Yet Chapter 5 also contains a separate provision, Section 85305, that specifically limits contributions that a candidate may make to another candidate.  
Section 85305 limits the contribution a candidate may make to another candidate to the amount permitted by Section 85301(a).  We cannot assume that Section 85305 is simply a pointless echo of Section 85301, a “contribution limit” duplicative of Section 85301 which could be deleted from the Act without any effect whatever.  Certainly, before reaching such a conclusion, we must inquire into the legislative intent underlying Section 85305, to see whether this statute was in fact written to serve a purpose entirely separate and distinct from Section 85301.
When the Commission interprets a statute, it follows the same canons of statutory construction employed by the courts.  Britton et al. v. Dallas Airmotive, Inc. et al. (2007) 153 Cal.App.4th 127, 131-132 provides a recent, succinct statement of these principles: 

“Our primary objective in interpreting a statute is to determine and give effect to the underlying legislative intent.  We begin by examining the statutory language, giving the words their usual, ordinary meanings and giving each word and phrase significance. The meaning of a statute may not be determined from a single word or sentence; the words must be construed in context, and provisions… relating to the same subject matter must be harmonized to the extent possible.  An interpretation that renders related provisions nugatory must be avoided; each sentence must be read not in isolation but in the light of the statutory scheme; and if a statute is amenable to two alternative interpretations, the one that leads to the more reasonable result will be followed. If the terms of the statute are unambiguous, we presume the lawmakers meant what they said, and the plain meaning of the language governs.”  (Internal citations and quotation marks omitted.) 

We understand the legislative intent of Section 85305 as providing a special rule applicable to contributions by one candidate to another, to limit the transfer of funds, including campaign war-chests, among incumbent officeholders to cement political alliances or to stave off challenges by outsiders. Thus we construe Section 85305 as a specific candidate use limitation, standing separate and apart from the more general contribution limitations elsewhere set forth in Chapter 5. 
Our view of the legislative intent underlying Section 85305 has always followed the legislative history of this statute.  Our staff memorandum of July 26, 2002 supporting adoption of Regulation 18535 (at the Commission’s August, 2002 meeting) reviewed the legislative history in its opening pages:

“Section 85305 of Proposition 34 was intended to limit the movement of campaign funds between state candidates.  Legislative leaders in the Senate and the Assembly typically raise funds to support candidates of their party in important races.  The summary of Proposition 34 by the legislative analyst contained in the ballot pamphlet stated as follows:
‘This measure repeals a provision of Proposition 208 that bans transfers of funds from any state or local candidate or officeholder to any other candidate, but establishes limits on such transfers from state candidates.’

Further, the ‘Argument in Favor’ of Proposition 34 in the ballot pamphlet stated:

‘Proposition 34 Stops Political Sneak Attacks – In no-limits California, candidates flush with cash can swoop into other races and spend hundreds of thousands of dollars at the last minute to elect their friends.  Proposition 34 stops those political sneak attacks’.”

Our interpretation of Section 85305 as applying to contributions made by one candidate to another distinguishes this statute from Section 85301.  This view of Section 85305 is supported by the point mentioned earlier that, if Section 85305 were categorized as a “contribution limitation” comparable to Section 85301, it would have no function beyond duplicating certain portions of Section 85301, while the distinctive language of Section 85305, focused on a particular use of funds by a candidate, would be overlooked. The contribution limits of Chapter 5, such as Section 85301, are couched in language like Section 85315, which addresses the amounts that may be “accepted” by the recipient candidate.  Section 85305 contains no such language.
In addition to these more formal distinctions, the evident intent of Section 85305 would be defeated if Section 85315 were construed to suspend the statute (as one of the “campaign contributions limits set forth in this chapter”) to permit the transfer of funds by a candidate to assist when a candidate is threatened by a recall election. 

Finally, Regulation 18535(c) specifies that the restrictions of Section 85305 apply to the aggregate total of contributions made from a candidate’s personal funds or assets and contributions made by all committees controlled by the candidate.  Thus a candidate may not contribute to another candidate a sum that, from all sources, aggregates to more than the amount permitted by the limits of Section 85301(a). 

In summary, Section 85315 lifts the contribution limits of Chapter 5 in the event of a recall election, but we cannot conclude that Section 85305 is one of the contribution limitations referenced by this statute.  The legislative purpose of Section 85305 is also best served by recognizing that it is not suspended by operation of Section 85315.  This interpretation of Section 85315 was published in answer to Question 19 in the 2003 Fact Sheet on Recall Elections, (see Question 19) available on the Commission’s website at: 
http://www.fppc.ca.gov/library/recallfactsheet.pdf. 

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Lawrence T. Woodlock

Senior Counsel, Legal Division
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	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� The term “elected state officer” is not legally distinguishable from the “elective state officer” who is an incumbent “candidate for elective state office” referenced in “contribution limits set forth in this chapter,” which include Section 85301(a). 


� Adjusted biennially by the Act’s “cost of living” escalator, the contribution limit of Sections 85301(a) and 85305 is presently $3,600.








