April 8, 2008
Steven T. Mattas
City Attorney

City of South San Francisco
575 Market Street, Suite 2600

San Francisco, California 94105
RE:
Your Request for Advice


Our File No. A-08-035
Dear Mr. Mattas:

This letter responds to your request for advice of behalf of South San Francisco City Councilmember Kevin Mullin regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
 

QUESTIONS

1.  Does a city grant to a nonprofit organization create an impermissible conflict of interest for Councilmember Mullin that would prevent his employer from entering into a contract with the nonprofit organization? 

2.  Must Councilmember Mullin recuse himself from participating in future governmental decisions by the city council related to the nonprofit organization? 

CONCLUSIONS

1.  No.  The Act does not prevent private employers from engaging in business activities.

2.  Councilmember Mullin has a prohibited conflict of interest and may not participate in a governmental decision related to the South San Francisco Historical Society if he has received income, as discussed below, of $500 or more from the organization during the 12-month period before the decision and if the financial effect of the decision will meet the materiality standard identified herein.  A governmental decision to approve a grant to the South San Francisco Historical Society would have a material financial effect, and he is prohibited from participating in that decision.

FACTS

City of South San Francisco (the “City”) Councilmember Kevin Mullin serves as the president and CEO of KM2 Communications, a multimedia production firm where he specializes in public affairs programming.  He is one of two salaried employees of KM2 Communications.  The business is a small business entity under Regulation 18705.1(c)(4).  The South San Francisco Historical Society (the “Society”) is considering hiring KM2 Communications to produce and prepare a documentary on the City’s 100th Anniversary (the “Centennial Documentary”), presenting the historical heritage of the City for the centennial celebration.  The expectation is that the work will be completed during this calendar year and will be shown by the end of the calendar year.


The Society is a 501(c)(3) nonprofit organization.  The Society is independently funding the production of the Centennial Documentary, without any financial or other contribution from the City.  Nonetheless, the city council approved a budget for the fiscal year 2007-2008 that allocates $6,000 to the Society to support the upkeep of the South San Francisco Fire Museum housed in the Plymire-Schwartz house, which also houses the South San Francisco History Museum.  The city council approved the grant to the Society before Councilmember Mullin was elected to the city council in 2007.  The grant will not be commingled with the funds used for retention of KM2 Communications to produce the Centennial Documentary.  However, the grant to the Society is one of a recurring nature and has been approved annually for several years.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Act’s conflict-of-interest provisions regulate the decisionmaking activities of public officials in the performance of their official duties.  It does not prevent private companies from engaging in business activities, but acts only to prevent public official from participating in decisions that may be materially affected by such activities.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps 1 & 2:  Is Councilmember Mullin A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a member of the South San Francisco City Council, Councilmember Mullin is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests. Councilmember Mullin will be called upon to consider whether the City should approve or disapprove a grant to the Society.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.

Step 3:  Does Councilmember Mullin Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Reg. 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (Section 87103; Reg. 18703.5). 

Councilmember Mullin is a salaried employee of KM2 Communications and serves as its president and CEO.  In our telephone conversation of March 26 and March 28, 2008, you indicated that Councilmember Mullin is also an owner of the company, with an interest of at least 10-percent.
Section 82005 defines “business entity” as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.” 
Accordingly, Councilmember Mullin has an economic interest in the business, KM2 Communications, as a result of his investment interest
 and his position with the company.  Additionally, he has an economic interest in the business as a source of income to him.

Finally, Councilmember Mullin, as an owner of the business with a share equal to 10-percent or more, has an economic interest in any sources of income to the business in which his pro rata share of that income aggregates to $500 or more during the 12-month period before the decision.
  You have not indicated the amount of the expected income to K2M from the Society, but if Councilmember Mullin’s pro rata share of the income equals $500 or more during the 12-month period before the decision, he would have an economic interest in the Society as a source of income to him.
Because you have not provided any facts that indicate any other potential economic interests, our analysis is limited to the economic interests identified above.

Step 4:  Is The Economic Interest Directly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For economic interests in business entities and sources of income, Regulation 18704.1 determines the applicable material standard.  (Regulation 18704(a)(1).)


Regulation 18704.1(a) states:


“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Regulation 18704.1(b) then provides that if a business entity or source of income is directly involved, the materiality standards set forth in 18705.1(b) apply.  If the business entity or source of income is not directly involved, the materiality standards set forth in 18705.1(c) apply.  (Regulation 18704.1(b).)  

Step 5:  Materiality Standard


A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  

Business Entity:


For business entities not directly involved in the governmental decision, Regulation 18705.1(c) provides for materiality standards that vary according to the financial size of the business.  For relatively small businesses (those with net income of less than $500,000 for the most recent fiscal year) the materiality standards set forth in Regulation 18705.1(c)(4) apply:

“(4) If the business entity is not covered by subdivisions (c)(1)-(3), the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� We strongly recommend that you contact the attorney general’s office with regard to any potential issues involving Government Code Section 1090.


� Regulation 18702.5 provides that when a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.


� We assume that his investment is $2,000 or more. (Section 87103(a); Reg. 18703.1(a).)





� You have not indicated his salary, but for purposes of our analysis, we will again assume it is more than $500 over the 12-month period before the governmental decision is made.  (Section 87103(c); Reg. 18703.3.)


� See Section 82030, which provides that the “[i]ncome of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly, or beneficially, a 10-percent interest or greater.”





