April 15, 2008

Mr. Madison Wiggins

Senior Project Manager

Bender Rosenthal, Inc.
4400 Auburn Blvd., Suite 102

Sacramento, CA 95841

Re:
Your Request for Informal Assistance

Our File No. I-08-037

Dear Mr. Wiggins:

This letter responds to your request for advice regarding the revolving door provisions of the Political Reform Act (the “Act”).
  Because you have not provided any facts related to a specific appearance or communication with your previous government agency employer, we are treating your request as one for informal assistance.
  Please note that our advice is based solely on the Act.
  

QUESTIONS
1.  Does the permanent ban on switching sides apply to your new employment as described below, and if so, how?  

2.  Does the one-year ban on influencing your former state agency apply to your new employment as described below, and what activities might be prohibited?  What, if any, contact with Caltrans might be prohibited in your new position with Bender Rosenthal, Inc.
CONCLUSIONS

1.  As a former state government employee, you are subject to the Act’s permanent ban on “switching sides,” prohibiting you from advising or representing any person before your former state agency, for compensation, in a judicial or other proceeding (including a contract) in which you participated while in state service, as discussed below.    

2.  As a former “designated employee” of Caltrans, the Act’s one-year ban applies to you and you are prohibited for one year after leaving state service from making any formal or informal appearance or any spoken or written communication before Caltrans, if it is for the purpose of influencing administrative or legislative action, as discussed below.  
FACTS


You worked for the California Department of Transportation (Caltrans) for two periods of time, from October 1990 until November 1994, and then again continuously from September 1, 2005, until February 26, 2008, at which time you began running out accrued vacation, until your retirement date of April 1, 2008.  

On September 1, 2005, you were an associate right-of-way agent in District 3 (Marysville), with a working title of Local Programs Coordinator.  Your job responsibilities included providing oversight to local public agencies for projects on the state highway system and off-system projects which utilize federal funds.  The job required a working knowledge of state and federal laws, policies and procedures.  The oversight responsibilities entailed providing assistance and guidance to local agencies and their consultants to help them comply with the laws, policies, procedures and guidelines.  You participated in project development team meetings to assist local public agencies and their consultants with projects and related reports.  This oversight included advising local public agencies and their consultants on all right-of-way activities including utility relocations, appraisals, acquisition and relocation issues, project schedule timelines, right-of-way and utility design issues; and advice on policy and procedures for eminent domain actions as may be delegated from the California Transportation Commission.  

Your role as Local Programs Coordinator was to advise the agencies and their consultants on existing applicable state and federal guidelines, policies, procedures and laws.  You had no role in creating any policies or procedures, no authority to direct the local public agencies or their consultants and no fiduciary responsibilities.  You did not participate in any form of consultant selection.  Your role was purely advisory oversight.  


From November 1, 2007, through your last day working, February 26, 2008, you were a senior right-of-way agent assigned to Caltrans headquarters.  In this assignment, you worked with a team responsible for overseeing the disposal of excess land and rescinded route parcels.  All of your contacts and communications in this assignment were with other Caltrans staff.  In both of these assignments, your positions were designated in Caltrans’ conflict-of-interest code.  


On March 1, 2008, you accepted a position with Bender Rosenthal, Inc. (“BRI”) as a senior project manager.  BRI is a Sacramento-based real estate appraisal, right-of-way acquisition and relocation firm specializing in right-of-way management and planning services for public infrastructure projects.  BRI currently has no contracts with Caltrans.  However, BRI does have contracts with local public agencies, such as cities and counties, who are engaged in infrastructure projects.  These include projects on the state highway system, local road improvement projects and levee improvements.  In all cases, the local agencies are the lead agencies and the recipients of the state and/or federal funds.  With certain of these projects (some were your previous oversight projects at Caltrans), Caltrans is the agency with oversight responsibility for purposes of ensuring that the local agencies and their consultants comply with applicable state and federal highway department regulations and guidelines.  

You would appreciate guidance as to what, if any, contact with Caltrans might be prohibited in your new position with BRI.  You are not currently working on any state related projects pending your official retirement and receipt of our response.  

ANALYSIS

The Act has three main post-governmental restrictions on individuals who have recently left state service:


1.  A “permanent ban” prohibiting a former state employee from “switching sides” and participating, for compensation, in any specific proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state (see Sections 87401-87402, Regulation 18741.1); and

2.  A “one-year ban” prohibiting a state employee from communicating, for compensation, with his or her former agency for the purpose of influencing certain administrative or legislative action (see Section 87406, Regulation 18746.1);


3.  Restrictions on a state employee who is negotiating or has any arrangement concerning prospective employment
 (Section 87407, Regulation 18747).


Because you took a position with BRI on March 1, 2008, we are not addressing the provisions on negotiating prospective employment.  We address the permanent and one-year ban provisions of the Act below.  

Post-Governmental Employment

1.  Permanent Ban
The permanent ban is a lifetime ban applying to those officials who have permanently left state service or have taken a leave of absence.  (Regulation 18741.1(a)(1).)  The permanent ban applies only when a former employee or official receives compensation for making an appearance or communication, or for aiding, advising, counseling, consulting, or assisting in representing any other person, other than the State of California, for the purpose of influencing a judicial, quasi-judicial, or other proceeding.  (Regulation 18741.1(a)(2) and (3).)  The proceedings covered by the permanent ban involve the rights and duties of specific parties and include, for example, a lawsuit, a hearing before an administrative law judge or a state contract.  

“‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency. . ..”  (Section 87400(c).)  A proceeding under Section 87400(c) includes a contract or other particular matter involving specific parties in a state administrative agency.  

An official is considered to have “participated” in a proceeding if he or she took part in the proceeding “personally, and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation, or use of confidential information . . ..”  (Section 87400(d); Regulation 18741.1(a)(4).)  A former supervisor is deemed to have participated in a proceeding if  the proceeding was pending before the agency during his or her tenure, and the proceeding was under his or her supervisory authority.  (Regulation 18741.1(a)(4).)  Regulation 18741.1(a)(4), copy enclosed, states when proceedings are considered to be under a high-level official’s supervisory authority.
Finally, the permanent ban only applies to those judicial, quasi-judicial, or other proceedings in which the official participated while employed by the state.  (Regulation 18741.1(a)(5).)  The permanent ban does not apply to a “new” proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated.  A “new” proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual issues from those considered in previous proceedings.  (Rist Advice Letter, No. A-04-187; see also Donovan Advice Letter, No. I-03-119.)  In addition, the application, drafting and awarding of a contract, license or approval is considered to be a proceeding separate from the monitoring and performance of the contract, license or approval.  (Blonein Advice Letter, No. A-89-463.)  
In the Colburn Advice Letter, No. I-07-135, the requestor asked whether she could work for her new employer, Lim and Nascimento Engineering Corporation (“LAN”) as an environmental manager, on federally funded local highway projects administered by Caltrans which she worked on while employed by Caltrans.  We advised that “[i]n light of your involvement in particular highway projects that involved specific parties, you are not permitted to represent LAN or its clients on the projects in which you participated while employed by Caltrans.”  
In the Suydam Advice letter, No. A-05-103, we advised as follows concerning the permanent ban:  “You stated that as a Senior TE [transportation engineer], Constructability Reviewer for Caltrans, you reviewed plans and specifications for design of transportation projects.  You stated that you were not a supervisor or manager in this position.  However, you provided an oversight role on transportation projects designed by private engineering consulting firms.  Thus, you would be prohibited under the permanent ban from doing work for LAN with regard to specific projects in which you have participated while employed at Caltrans.  … [Y]ou should be aware of this provision [the permanent ban] as it is specifically applicable to any contractual decisions in which you may have participated as a former Senior TE with Caltrans.”      
To determine whether the permanent ban applies to your situation, you need to carefully review what proceedings you have been involved in while in state service and avoid any involvement in these matters on behalf of your post-government employer, BRI.  If any of your duties after you leave state service involve a proceeding or contract in which you participated while employed at Caltrans, the permanent ban would apply.  (Regulation 18741.1(a)(4).)  
2.  One-Year Ban
The “one-year ban” prohibits a state employee from making an appearance or communicating, for compensation, before or with his or her former agency for the purpose of influencing “administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (See Section 87406, Regulation 18746.1.)

The one-year ban applies to any employee of a state administrative agency who holds a position that is designated or should be designated in the agency’s conflict of interest code.  (Section 87406(d)(1); Regulation 18746.1(a)(2).)  You stated that while working at Caltrans, you were designated in the agency’s conflict-of-interest code.  Therefore, the one-year ban therefore applies to you.  Since you will be working as a senior project manager at BRI, you will be working for compensation and in representation of another person.  

A.  Agency Covered by the One-Year Ban  

The Act prohibits appearances and communications only if they are before a state agency the public official worked for or represented, or a state agency whose budget, personnel, and other operations are subject to the control of the state agency for which the public official worked or represented.  (Regulation 18746.1(b)(6).)  Since you are leaving a position with Caltrans, the one-year ban applies to any appearance or communications before Caltrans including all Caltrans districts and employees.  

B.  Communications Covered by the One-Year Ban

Communications restricted by the one-year ban include any formal or informal appearance or oral or written communication made to influence legislative or administrative action or any action on a proceeding.  (Section 87406(d)(1).)  These communications include, but are not limited to, conversing directly or by telephone, corresponding by writing or e-mail, attending a meeting, and delivering or sending any communication.  (Regulation 18746.2(a).)  A communication is considered to be for the purpose of influencing legislative or administrative action “if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.”  (Regulation 18746.2(a).)
However, certain communications are not restricted under the one-year ban. It is not considered a prohibited communication under the one-year ban, if an individual:

   “(1) Participates as a panelist or formal speaker at a conference or similar public event for educational purposes or to disseminate research and the subject matter does not pertain to a specific action or proceeding;
   “(2) Attends a general informational meeting, seminar, or similar event;
   “(3) Requests information concerning any matter of public record; or
   “(4) Communicates with the press.”  (Regulation 18746.2(b)(1)-(4).)

Thus, the one-year ban would not prevent you from requesting information generally available to the public about agency business from Caltrans or other state agencies.  Nor would it prohibit you from attending informational meetings of Caltrans or another state agency regarding existing laws, regulations, or policies, as long as you do not attempt to influence the agency’s legislative or administrative action.  Social conversations with employees of Caltrans that are not intended to influence administrative or legislative action are not prohibited by the ban. (Tobias Advice Letter, No. A-96-089.)  (Section 87406(d)(1).)
Whether a particular meeting or conversation is for the purpose of influencing administrative or legislative action (as defined by Regulation 18746.2) depends on the facts of each case.  For instance, if an ex-employee attends a public meeting with many other persons, where there are many topics on the agenda, it may be reasonable to infer that the ex-employee’s attendance is not for the purpose of influencing the agency’s action.  Conversely, where there is a small meeting to discuss a particular administrative or legislative action, or other specific action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property (Section 87406(d)), it may more readily be inferred that the former employee’s presence at the meeting is intended to influence agency action.  (Ramirez Advice Letter, No. A-99-300.)

Also, appearances or communications before a former state agency employer, made as part of “services performed to administer, implement, or fulfill the requirements of an existing permit, license, grant, contract, or sale agreement may be excluded from the one-year prohibitions … provided the services do not involve the issuance, amendment, awarding, or revocation of any of these actions or proceedings,” and provided the official is not barred by the permanent ban from working on the particular contract or proceeding.  (Regulation 18746.1(b)(5)(A); Williams Advice Letter, No. I-06-058 citing to Quiring Advice Letter, No. A-03-272 and Hanan Advice Letter, No. I-00-209.)

We have advised under the one-year ban that a former agency official may draft proposals on a client’s behalf to be submitted to the agency so long as the former employee is not identified in connection with the client’s efforts to influence administrative action.  (Cook Advice Letter, No. A-95-321 and Harrison Advice Letter, No. A-92-289.)  Similarly, a former agency official may use his or her expertise to advise clients on the procedural requirements, plans, or policies of the official’s former agency so long as the employee is not identified with the employer’s efforts to influence the agency.  (Perry Advice Letter, No. A-94-004.)

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  We therefore offer no opinion on the application, if any, of other post-government employment laws such as Public Contract Code Section 10411.  


�  Prior to separation from state service, a public official is prohibited under Section 87407 from making, participating in making, or influencing “any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”





