April 30, 2008

Sonia R. Carvalho

Best Best & Krieger

City Attorney

City of Yorba Linda

5 Park Plaza, Suite 1500

Irvine, CA 92614

Re:
Your Request for Advice


Our File No.  A-08-057
Dear Ms. Carvalho:

This letter responds to your request for advice on behalf of Yorba Linda Councilmember Jan Horton regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION


Considering Councilmember Horton’s economic interest in her residential property located more than 2,100 and 4,900 feet from parcels involved in two specific projects, may Councilmember Horton make, participate in making, or influence governmental decisions related to the projects if the parcels are within the boundaries of the City’s redevelopment plan and Councilmember Horton’s residence is within 500 feet of a section of the redevelopment plan area?   
CONCLUSION


As long as the governmental decisions regarding the two projects will not act to determine, affirm, nullify, or alter the result of another decision relating to the redevelopment project area, including the section of the redevelopment project area within 500 feet of Councilmember Horton’s residential property, Councilmember Horton’s economic interest in her property is only indirectly involved in the decisions.  The financial effect of these decisions is presumed not to be material.  Accordingly, Councilmember Horton may make, participate in, and influence the decisions barring additional facts providing evidence of specific circumstances, as identified in Regulation 18705.2(b)(1), that make it reasonably foreseeable that the government decision will have a financial effect on Councilmember Horton’s property.   
FACTS


The City of Yorba Linda (the “City”) has previously adopted a redevelopment plan encompassing most of the downtown and old town areas of the city (the “Project Area”).  The Project Area is further split into sixteen discrete sections.  Councilmember Horton’s residence is within 500 feet of one of the sixteen sections.  


In the near future, the Yorba Linda City Council and Redevelopment Agency will consider two housing projects within the Project Area.  The City does not anticipate that the projects will require modification of the Project Area’s boundaries and neither project should require amendment to redevelopment plans or environmental documents.

Project One


Project one involves two parcels for sale by a local realtor.  One parcel is currently vacant.  The other parcel contains a single-family dwelling.  Both parcels are located at least 4,900 feet from Councilmember Horton’s residence.  The City’s Redevelopment Agency would like to purchase the properties, clear the dwelling, and work with Habitat for Humanity to construct two affordable single-family dwellings.

Project Two


Project two involves an agreement between the City’s Redevelopment Agency and Habitat for Humanity.  This project involves the construction of three single-family residential units on parcels located at least 2,100 feet from Councilmember Horton’s residence.  Currently, the City owns one of the parcels and the City’s Redevelopment Agency owns the remaining three parcels.  The proposed project will include a transfer of the City-owned parcel to the Redevelopment Agency and a donation of property to Habitat for Humanity, with forgivable and/or interest free loans.  The homes will be sold to low and moderate income families upon completion.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Steps One and Two: Is Councilmember Horton a “public official” making, participating in making, or influencing a governmental decision?
Councilmember Horton is a “public official” making, participating in making, or influencing a governmental decision when acting in her role as a city council member.

Step Three: What are Councilmember Horton’s “economic interests?” 

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

From the facts submitted the only economic interest you have indicated is Councilmember Horton’s economic interest in her residential real property.  As you have not provided facts indicating that any other economic interest may be affected, our analysis is limited to Councilmember Horton’s economic interest in this property.
  

Step Four: Is Councilmember Horton’s economic interest in her real property directly or indirectly involved in the decision?
In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.  (Regulation 18704(a).)  
Generally, real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)
  

Implicated by your account of the facts is the question whether the Commission will consider the distance between the councilmember’s property and the specific parcels on which the housing units are planned, the distance between the councilmember’s property and the discrete project section in which the housing units are planned, or the distance between the councilmember’s property and the Project Area for the general redevelopment plan when determining whether Councilmember Horton’s real property is directly involved in the decision.    

The plain language of the Regulation 18704.2(a)(1) requires that the distance be measured from the boundaries of the property that is the subject of the governmental decision.  Unless “inextricably interrelated” to other governmental decisions, the subject property of a governmental decision specific to an individual parcel is the parcel itself.  Decisions are “inextricably interrelated” when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.  (Regulation 18709(b).)

You have stated that the City does not anticipate that the two projects will require modification of the Project Area’s boundaries.  Additionally, the two projects should not require amendment to redevelopment plans or environmental documents.  Under these facts, it does not appear that the governmental decisions regarding the two projects will act to determine, affirm, nullify, or alter the result of a governmental decision relating to the entire redevelopment project or the discrete project section within 500 feet of Councilmember Horton’s real property.  Barring additional facts, Councilmember Horton’s real property is only indirectly involved in the governmental decisions.  
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Councilmember Horton’s economic interest in real property?  

Materiality

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to a course of action, or enters into a contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision maker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before a member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)


	�  We point out, that a public official always has an economic interest in his or her personal finances.  However, any financial effects the decisions could have on Councilmember Horton’s real property are considered to be effects on her real property interests and would not be analyzed separately under the “personal financial effects” rules.  (Reg. 18705.5(a).)  Accordingly, the personal financial effects rule does not appear to apply to Councilmember Horton’s circumstances and we will not discuss it further.


	


	�  Regulation 18704.2 lists several factors for determining when property is directly or indirectly involved in a governmental decision.  However, it does not appear that the factors, other than the general rule provided in Regulation 18704.2(a)(1) regarding property within 500 feet of the boundaries of the governmental decision, are applicable to Councilmember Horton’s situation.  





