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June 3, 2008
Stephen P. Deitsch

Best Best & Krieger

3750 University Avenue, Suite 400

P. O. Box 1028

Riverside, CA 92502-1028

Re:
Your Request for Advice


Our File No.  A-08-071
Dear Mr. Deitsch:

This letter responds to your request for advice on behalf of Indian Wells City Councilmember Rob Bernheimer regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION


Does Councilmember Bernheimer have an economic interest in one or both of his fellow shareholders in a corporation?
CONCLUSION

No.  Based on your facts, it does not appear that any partner owns a majority of the corporation nor does any one of them have unilateral control over corporate decisions.  Therefore, Councilmember Bernheimer does not have an economic interest in either of his fellow shareholders.

FACTS


Mr. Berhnheimer serves as a councilmember for the City of Indian Wells (“City”).  He recently formed a corporation with two other individuals, Erin Gilhuly and Brian Harnick.  The company, CV Strategies, is a strategic communications firm, to assist individuals and companies in creating a specific image in the media.  For purposes of this analysis, you ask us to assume that Councilmember Bernheimer has invested $2,000 or more in the corporation.  You also ask that we assume that he has not received gifts (worth $390 or more) or income (of $500 or more) from either of the corporation’s two shareholders within the past twelve months.  

Councilmember Bernheimer, Ms. Gilhuly, and Mr. Harnick each own a one-third share in the corporation.  There are no other shareholders.  Councilmember Bernheimer serves as the corporation’s Chief Executive Officer.  Ms. Gilhuly serves as the President, and Mr. Harnick serves as the Chairman of the Board of Directors.  As President, Ms. Gilhuly runs the day-to-day operations for the corporation.  The three individuals must meet and unanimously agree before making any major corporate decisions, such as taking on a new client.

To date, CV Strategies has not been retained by any parties with business in the City, but potentially could have such clients in the future.  
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step analysis for determining whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Section 87103; Regulation 18700(b).)  
Your question pertains specifically to Step 3 dealing with economic interests.  Therefore, we limit our analysis to this area.  

Step 3.:  Councilmember Bernheimer’s economic interests lie with his ownership of, and employment with the company, CV Strategies, a strategic communications firm.  This relationship gives rise to two separate economic interests:  1) as the Chief Executive Officer of a business entity (Section 87103(d)); and 2) the company as a source of income to him (Section 87103(c)).  However, your question does not relate to these interests.  Specifically, you ask whether Councilmember Bernheimer has an economic interest in one or both of his fellow shareholders.  
For conflict-of-interest purposes, the Commission has “pierced” through entities, such as corporations, to consider the nature of the relationship between the entity and the person or persons who control the entity.  In two opinions, the Commission has “pierced the corporate veil” and treated the controlling shareholder as one with a closely held corporation.  (In re Lumsdon (1976) 2 FPPC Ops. 140 [closely held corporation pierced to reach majority shareholder for reporting purposes]; In re Kahn (1976) 2 FPPC Ops. 151 [presumption that parent corporation and its wholly owned subsidiaries are “combination of persons” for reporting purposes].)  
When this piercing occurs, the economic interest is deemed to exist in the owning or controlling person(s) as well as the business entity.  (In re Nord (1983) 8 FPPC Ops. 6.) [limited partner has an economic interest in each controlling general partner]; Lahr Advice Letter, No. I-98-298 [public official who has an economic interest in a corporation also has an economic interest in the corporation’s sole shareholder].)  
Therefore, we must determine if it is appropriate to “pierce” the corporate veil to identify whether Councilmember Bernheimer has an economic interest in his fellow shareholders.
The “piercing” tests identified under Lumsdon and its progeny are based on ownership and control.  The Commission has advised that in the corporate context, “the controlling shareholder in a close corporation is one who holds a majority of the stock.  Since corporate control is based ultimately on stock voting rights, a shareholder who holds the majority of the votes effectively holds control.”  (Nord, supra.)
Therefore, a majority shareholder is deemed to have control over the business entity such that the business entity and the shareholder would be considered one and the same for purposes of identifying economic interests.  (In re Nord, supra; Lahr, supra; Hahn Advice Letter, No. I-91-311.)  

Your letter indicates that each shareholder owns a one-third share in the corporation.  You also note that the three general partners “must meet and unanimously agree before making any major corporate decisions, such as taking on a new client.”  Based on your facts, it does not appear that a single partner owns a majority of the corporation nor does any one of them have unilateral control over corporate decisions.  

Thus, piercing the corporation to reach Mr. Harnick and Ms. Gilhuly would not be appropriate.  The rationale in Lumsdon and its progeny would not apply to find that one shareholder had an investment interest in another shareholder.  Therefore, Councilmember Bernheimer does not have an economic interest in either of his fellow shareholders.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Emelyn Rodriguez

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





