May 20, 2008
Richard Booth

35 Martha Road
Orinda, CA 94563
Re:
Your Request for Informal Assistance

Our File No.  I-08-072
Dear Mr. Booth:


This letter responds to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”), and is based on the facts presented in your request for advice.  Because your question is general in nature, we are treating your request as one for informal assistance.

QuestionS

Would you have a conflict of interest if you were to receive a referral fee from the developer of a certain housing project who will seek Planning Commission approval of lot designs for this project?   

Conclusion

Nothing in the Act prohibits you from accepting a referral fee from the developer.  If, however, you receive (or are promised) such a fee or fees totaling $500 or more during the 12 months prior to the decision(s) you describe, it appears likely that you would have a conflict of interest in that decision, and would be required to recuse yourself from that decision as described below.

Facts

You are a licensed real estate broker primarily selling residential real estate, and have been a Planning Commissioner in the City of Orinda for about one year.  There is a housing development within Orinda that has been in the development stage for many years.  Prior to your appointment to the Planning Commission the City approved this subdivision and entitled the land.  The developer is now in the process of obtaining design review approvals from the Planning Commission for home designs which will be offered as “possible” designs to buyers who purchase lots within this subdivision.  The developer will not be building any of the homes.

The Planning Commission has thus far approved four home designs for four specific lots, and another five designs have been submitted for another five specific lots.   The developer expects to present a total of 18 different designs, and then to request that the Planning Commission approve a distribution of those approved designs across the 245 lots.  You have participated in all of the design review discussions and decisions to date.


The developer recently announced that it is offering a three percent referral fee to any licensed real estate agent who refers a buyer who purchases a lot through the developer’s own sales force.  You ask about the potential for conflicts of interest to arise should you receive one or more of these referral fees in your private capacity, while you  continue to serve on the planning Commission.  
Analysis

Section 87100


The Act does not prevent a public official from receiving income in compensation for work performed in the private sector while holding office.  Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which he or she has a financial interest.  A public official’s private employment may at times cause the official to have a conflict of interest in certain governmental decisions.  

The Commission has adopted an eight-step analytical framework for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her economic interests.
Step 1:  Are you a public official?
Under the Act, a public official is “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  As a member of the Planning Commission, you are considered to be a “public official.”
Step 2:  Are you making, participating in, or influencing a governmental decision?
If as a member of the Planning Commission you will be called upon to consider the approval of one or more of the developer’s proposed designs, or the distribution of designs across the development’s 245 lots, you will be making or participating in making a governmental decision. (Section 87100; Regulations 18702-18702.4.)  

Step 3:  Do you have a potentially disqualifying economic interest in the decision?
The Act’s conflict of interest provisions apply only to conflicts of interest arising from certain specific economic interests, described in Section 87103 and Regulations 18703-18703.5.  A public official has an economic interest:

· In a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· In a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· In real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· In any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· In any source of gifts to him or her if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· In his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

The only economic interest you have disclosed to us is a possible economic interest in the developer, which might become a “source of income” to you.
  If it paid or promised to pay you a referral fee totaling $500 or more within 12 months prior to the decision, the developer would then become a potentially disqualifying economic interest.  
A public official also has an economic interest in his or her personal finances and those of his or her immediate family.  (Regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will cause personal expenses, income, assets, or liabilities of the official or his or her immediate family to increase or decrease. (Ibid.)   You have not suggested that the decision(s) in question here could have an effect on your personal finances, and we therefore limit our discussion to possible effects on the developer, if and when the developer becomes a source of income to you after you make a successful referral.
Step 4: Is your economic interest directly or indirectly affected by the decisions?

Regulation 18704.1(a)(1) provides that a person that is a source of income to an official is directly involved in a governmental decision before the official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in or is the subject of the proceeding.  It appears therefore that the developer will be directly involved in the Planning Commission decision(s) you have described regarding approval of the developer’s designs.    
Step 5: Will the financial effect on the economic interest be material?

A conflict of interest may exist only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Regulation 18704.1(b) provides that the materiality standard for a source of income directly involved in a governmental decision is set by Regulation 18705.(3(a):  
(a) Directly involved sources of income. Any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official's agency, is deemed material.
Step 6:  Is it reasonably foreseeable that the economic interest will be materially affected by the decisions?

An effect upon an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198).  The determination of whether it is reasonably foreseeable that the applicable materiality standard will be met for your economic interests is necessarily a factual question that you must answer from your understanding of the facts and by using some reasonable and objective method of valuation.  (Hensley Advice Letter, No. A-07-113; Moock Advice Letter, No. A-01-140; O’Harra Advice Letter, No. A-00-174.)   In this case, however, where any financial effect at all is deemed to be material, it would appear to be reasonably foreseeable that the decision(s) you describe would have reasonably foreseeable material financial effects on the developer.

Steps 7 and 8:  Are there any exceptions to the conflicts of interest rules?
An official who otherwise has a conflict of interest in a decision may sometimes participate in the decision under the “public generally” exception. This exception applies only when the financial effect of a decision on a public official’s economic interests is substantially the same as the effect on a significant segment of the public generally. 
� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


�  We presume that you also have other economic interests – for example in your real estate business and other clients – but you have not asked us to consider any other economic interests, so we confine ourselves to the question you have asked. 


� When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, identify on the record of the meeting each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b); (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.





