June 2, 2008
Adrian R. Guerra
Assistant City Attorney
City of Monterey Park

One California Plaza

300 South Grand Avenue, 14th Floor

Los Angeles, CA   90071
RE:
Your Request for Advice

Our File No. A-08-076
Dear Mr. Guerra:

This letter is in response to your request for advice on behalf of Monterey Park Councilmember Sharon Martinez regarding her duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Councilmember Martinez is also a member of the Monterey Park Redevelopment Agency.  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, Commission advice is limited to obligations arising under the Act. We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 
QUESTIONS

1.  May Councilmember Martinez make and participate in the following decisions of the city council and redevelopment agency:

· The Exclusive Negotiating Agreement and Disposition and Development Agreement with the developer of the Market Place development.

· Initiate Eminent Domain to acquire property necessary for the project.

· Approval of land use entitlements and environmental documents related to the project.

· Serving as a member of a project subcommittee.
· Appointing members to a project subcommittee.


2.  Where two officials are disqualified due to conflicts of interest and the city needs four of the five members to approve an action, may the city invoke the legally required participation exception to allow one of the two disqualified members to vote?
CONCLUSIONS

1.  So long as the decisions will not materially and foreseeably affect Edison, as discussed below, she may participate.

2.  Where two officials are disqualified due to conflicts of interest, but the city needs four of the five members to approve an action, the city may invoke legally required participation to allow one of the two disqualified members to vote.
FACTS


The facts are substantially the same as our prior letter regarding councilmember Martinez.


“Sharon Martinez was elected to the Monterey Park City Council in 2001, and along with being a member of the city council, she is also a board member of the Monterey Park Redevelopment Agency.  Councilmember Martinez’s personal business provides employment services to Southern California Edison (“Edison”).  Edison is a source of income to her in an amount that exceeds five hundred dollars within a twelve-month period.

“The city and redevelopment agency is participating in a proposed commercial shopping center commonly known as the Marketplace.  The Marketplace is proposed on an approximate forty-five acre site, which is a portion of a superfund site within the City of Monterey Park.  An approximate 500,000 square foot commercial shopping center is proposed on the forty-five acre site. Edison’s property abuts the Marketplace development.  A substation and large lattice tower power lines are located on Edison’s property abutting the Marketplace development.


“In order to complete the development, the city/agency needed to acquire from Edison several easements over the Edison property for the purpose of vehicle ingress/egress slopes, retaining walls, signage, and access to the south parcel of the superfund site, and for placement of treated effluent tanks.  The acquisitions are now complete.  Councilmember Martinez disqualified herself and did not participate in any matters relating to the acquisition of easements from Edison.”

The city council and/or redevelopment agency now anticipate the following decisions:

· The Exclusive Negotiating Agreement and Disposition and Development Agreement with the developer of the Market Place development.
· Initiate Eminent Domain to acquire property necessary for the project.

· Approval of land use entitlements and environmental documents related to the project.

· Serving as a member of a project subcommittee.
· Appointing members to a project subcommittee.

You note that with respect to these specific decisions, Edison is not a named party or the subject of any of them. 
ANALYSIS

The conflict-of-interest provisions of the Act require disqualification by a public official from any decision in which he or she has a conflict of interest.  This must be determined on a decision-by-decision basis.  In order to determine whether the prohibition in Section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.  Councilmember Martinez has already received advice on certain aspects of the decisions in question in the Steres Advice Letter, No. A-03-155.

Steps One, Two, and Three:  Is the councilmember a “public official” who will be making, participating in making, or influencing a governmental decision and what are the councilmember’s economic interests?
As we concluded in the prior letter, the councilmember is a “public official” and will be making decisions related to the project.
  The prior letter focused on one economic interest -- the councilmember’s interest in Southern California Edison as a source of income.  This letter does not consider any other economic interests that might exist.  
Step Four:  Are the councilmember’s economic interests directly or indirectly involved in the decision?

 
A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before your agency when that person, either directly or by an agent: 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)
You note that with respect to these specific decisions, Edison is not an applicant and we assume is not a named party or the subject of these decisions.
  
Steps Five and Six:  Will the financial effect of the decision on the councilmember’s economic interest be material and reasonably foreseeable?

With respect to a business entity that is a source of income and is indirectly involved in a decision, the materiality standard is given in Regulation 18705.1(c).  The standards for materiality under this regulation vary with the size of the business.  Edison is a New York Stock Exchange Company (NYSE).  For companies listed on the NYSE, the financial effect of a given decision are considered material if:

“(A) The governmental decision will result in an increase or decrease to the business entity’s gross revenues for a fiscal year in the amount of $500,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $200,000 or more; or,

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� You also referenced an advice letter to Councilmember Mitchell Ing (Ing Advice Letter, 


No. I-07-116).  However, you have not asked for advice on behalf of Councilmember Ing, thus we do not advise you concerning his circumstances.  Further, you have asked whether the officials are to be “treated the same.”  However, since we are not advising Councilmember Ing, we cannot answer these questions.  We do note that the two prior letters to Councilmember Martinez and Councilmember Ing are substantially similar, in content, although Councilmember Ing’s letter was an informal advice letter.


� If a public official’s office is listed in Section 87200 (“87200 filers” include city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then the official must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	� Other decisions during the construction might directly involve Edison, such as decisions that may result in fees for temporary entry permits if the construction work on the acquired easements requires entry onto Edison property.  However, you have not asked about decisions concerning the easements, and we do not advise concerning them.





