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May 30, 2008
Mr. David Bauer

Johnson Clark Associates
2150 River Plaza Drive, Suite 150

Sacramento, CA  95833

Re:
Your Request for Advice


Our File No.  A-08-077
Dear Mr. Bauer:

This letter responds to your request for advice regarding the campaign provisions of the Political Reform Act (the “Act”).
  Elections Code Section 18680 (copy enclosed), which imposes duties on those entrusted with funds for the promotion or defeat of state ballot measures, also appears to apply to your facts.  The Commission may not advise on bodies of law outside the Act, but you may wish to consult the Attorney General’s Office concerning the application of Elections Code 18680 to your question.  
QUESTION

Does Government Code Section 85319 pertaining to the returning of contributions, apply to a candidate controlled recall committee?  Are there any restrictions or conditions associated with the return of contributions by such a committee?    
CONCLUSION

We interpret Section 85319, providing that a candidate for state elective office may return all or part of any contribution (except the candidate’s contribution of his or her personal funds to the campaign) to the donor who made the contribution at any time, to apply to a committee established pursuant to Section 85315 by an elected state officer to oppose a recall.  Consistent with prior advice, however, funds may not be returned to a candidate committee that is subject to the post-election fundraising restrictions of Section 85316.  (The advice given here also assumes compliance with the requirements of Election Code Section 18680 which is outside the Commission’s jurisdiction.)       
FACTS


You are treasurer of Friends of Jeff Denham Against the Recall and are authorized to pose this question.  Friends of Jeff Denham Against the Recall (1300419) is a committee formed by Senator Denham pursuant to Section 85315, to oppose the recall measure and election.  This election involves the attempted recall of State Senator Jeff Denham on the June 3, 2008 ballot in his district.

You ask whether Government Code Section 85319, pertaining to the returning of contributions, applies to a candidate controlled recall committee.  You further ask whether there are any restrictions or conditions associated with the return of contributions by such a committee.  
As discussed in our phone conversation on May 22, 2008, Friends of Jeff Denham Against the Recall may wish to return contributions made by a controlled candidate committee of Senator Denham.  Your question does not, however, involve the return of a contribution to the candidate himself.  
ANALYSIS

Section 85319 permits a state candidate to return all or part of any contribution as follows:
   “A candidate for state elective office may return all or part of any contribution to the donor who made the contribution at any time, whether or not other contributions are returned, except a contribution that the candidate made for state elective office to his or her own controlled committee.”  
Section 85319 was added by Proposition 34 of the November statewide general election in 2000.  (Stats. 2000, Ch. 102.)  It was amended in 2002 to exclude return of a state candidate’s contribution of personal funds to his or her own controlled committee.  (Amended by Stats. 2002, Ch. 212.)  

Section 85315, also enacted as part of Proposition 34, permits an elected state officer to establish a committee to defend against a recall, in part, as follows:

   “(a) Notwithstanding any other provision of this chapter, an elected state officer may establish a committee to oppose the qualification of a recall measure, and the recall election.  This committee may be established when the elected state officer receives a notice of intent to recall pursuant to Section 11021 of the Elections Code.  An elected state officer may accept campaign contributions to oppose the qualification of a recall measure, and if qualification is successful, the recall election, without regard to the campaign contribution limits set forth in this chapter.  The voluntary expenditure limits do not apply to expenditures made to oppose the qualification of a recall measure or to oppose the recall election. …”


We interpret Section 85319 to apply to contributions received by an elected state officer into a committee established pursuant to Section 85315 to oppose a recall measure and election.  Under Section 85319, Senator Denham may return all or part of any contribution made to Friends of Jeff Denham Against the Recall at any time.  Under the proviso of Section 85319, Senator Denham may not return a contribution to himself that he made from personal funds to his own controlled committee.  However, you stated that your question does not involve the return of a contribution to Senator Denham himself.  
Friends of Jeff Denham Against the Recall may wish to return funds given by a  controlled candidate committee of Senator Denham.  We note that the funds of Friends of Jeff Denham Against the Recall are currently not surplus pursuant to Section 85315(b).       Under Section 85319 and your facts, Friends of Jeff Denham Against the Recall may return the amount of funds given by the committee, as discussed below.  We observe that in this circumstance the return of funds from Senator Denham’s Section 85315 recall committee to a candidate committee does not present contribution limit issues.  The return of funds you are inquiring about would not result in the candidate committee for election to state office receiving any over-the-limit contributions.  The candidate committee gave the recall defense committee an amount comprised of funds that were raised under the applicable contribution limits, and the candidate committee will be receiving these funds back.  Further, Senator Denham’s candidate committee could have spent the funds directly to oppose the recall election under the Act’s use of funds provisions.  Consistent with prior advice, however, Friends of Jeff Denham Against the Recall may not return funds to a candidate committee that is subject to the post-election fundraising restrictions of Section 85316.  (Bauer Advice Letter, No. A-04-267, copy enclosed.)  

Section 89522 of the Act states that “[t]his chapter shall not be construed to permit an expenditure of campaign funds prohibited by Section 18680 of the Elections Code.”  Section 18680 of the Elections Code sets forth the permissible uses of funds held in trust for promoting or defeating any state “initiative, referendum, or recall petition or any measure that has qualified for the ballot.”  The return of contributions under Elections Code Section 18680 has been addressed in Attorney General Opinion No. 91-504 (copy enclosed).  As previously indicated, we cannot render advice with respect to interpretation of the Elections Code.  Our advice is limited to application of the provisions of the Act.  


However, certain general considerations should be kept in mind in analyzing the interrelationship of the two schemes.  Applying general rules of statutory construction, statutes should be harmonized whenever possible.  (In re White (1969) 1 Cal. 3d 207, 212.)  Thus, to the extent that the provisions of Elections Code Section 18680 and the Act can be read together, that is the construction which should be applied.  Section 81013 of the Act, however, provides in part that “[i]f any act of the Legislature conflicts with the provisions of this title, this title shall prevail.”  Thus, if there is a conflict between the provisions, it is our position that the personal use provisions of the Act would control over conflicting provisions of the Elections Code.  (Paquette Advice Letter, No. I-06-208 and Lilyquist Advice Letter, No. I-91-310; Section 81013.)

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
Hyla P. Wagner


Senior Counsel, Legal Division
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Enclosures

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





