June 25, 2008
Jean B. Savaree
City Attorney

City of Foster City

610 Foster City Boulevard
Foster City, California 94404-2222
RE:
Your Request for Advice


Our File No. I-08-078
Dear Ms. Savaree:

This letter responds to your request for advice of behalf of Foster City Councilmember Art Kiesel and Foster City Planning Commissioners Ron Cox and Robert Werden regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 

Because your question is general in nature, and you have not provided any specific information regarding the governmental decisions in question, we are providing informal assistance.

QUESTION


May Councilmember Kiesel and Commissioners Cox and Werden participate in governmental decisions regarding a proposal to develop city-owned property for a new retirement facility and other commercial development when they have each placed a deposit entitling them to purchase a unit in the retirement facility?
CONCLUSION


Councilmember Kiesel and Commissioners Cox and Werden may each participate in governmental decisions regarding a proposal to develop city-owned property for a new retirement facility and other commercial development only if the value of his or her real property interest is less than $2,000 at the time of the decision or if it is not reasonably foreseeable that the decision will have any financial effect of the individual’s real property interest.
FACTS

The City of Foster City (the “City”) is a general law city governed by an elected city council of five persons.  Pursuant to Foster City Municipal Code Section 2.28.030, the city council is authorized to appoint planning commissioners to the City’s planning commission.  The planning commission acts as an advisory body to the city council on land use matters. 

The City owns 15 acres of vacant land adjacent to its civic center complex.  On July 16, 2007, the city council authorized exclusive, limited-term negotiations with a development team lead by Sares Regis Group of Northern California L.P. and Pacific Retirement Services.  Sares Regis and Pacific Retirement Services have proposed to develop the city-owned property with a new continuing care retirement community (the “CCRC”) and commercial development within multiple buildings along with a public open space component.  If developed as proposed, the CCRC, Mirabella San Francisco Bay, will consist of 251 independent living apartments, 36 assisted living apartments, a 20-bed memory care unit, a 24-bed skilled nursing unit, and 65 affordable housing one-bedroom rental apartments.

The commercial component of the project, Parkview Plaza, will consist of 31,300 square feet of retail/restaurant space.  The commercial component also includes the potential for 19,000 square feet of retail/restaurant space in a future development phase, for a total of 50,000 square feet of commercial retail and restaurant space.  The proposed project also includes approximately 1.3 acres of public open space designed to host a variety of public and private events, outdoor seating for restaurant patrons, a farmers market, art displays, and entertainment areas.

This project has been the subject of three planning commission study sessions held on March 4, 2008, January 24, 2008, and January 15, 2008.  The focus of each of these study sessions was to review and discuss the project site plan.  Future study sessions will be scheduled to review building massing and architecture.  On May 1, 2008, the planning commission held a scoping session to initiate the CEQA environmental process.

Business terms for the long tern lease of this land were approved by the city council on December 17, 2007.  City staff is now conducting negotiations with Sares Regis/Pacific Retirement Services on a proposed long-term lease and associated development agreements that will be considered by the city council later this year.  If these negotiations prove successful, the City and Pacific Retirement Services will enter into a development agreement and the land entitlement process will proceed.
As part of its marketing campaign for the senior housing to be developed on the site, Pacific Retirement Services recently hosted a series of presentations for members of the public who are interested in purchasing units in the CCRD.  At these presentations, attendees were told about the project and afforded an opportunity to deposit $1,000 each in order to have their names placed on an eligibility list to purchase one of the senior housing units in the CCRC.  Once certain approvals are received by Sares Regis, interest individuals will be asked to increase their deposits to $10,000 to remain on the eligibility list.  City councilmember Kiesel and planning commissioners Cox and Werden have each deposited $1,000 and are thereby eligible to purchase one of the units.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Are Councilmember Kiesel and Commissioners Cox and Werden Public Officials Making, Participating in Making, or Influencing a Governmental Decision?

As a member of the Foster City City Council, and as members of the planning commission, Councilmember Kiesel and Commissioners Cox and Werden are public officials under the Act.  (Section 82048.)  Consequently, they may not make, participate in making, or otherwise use their official positions to influence any decisions that will have a reasonably foreseeable material financial effect on any of their respective economic interests.  Councilmember Kiesel and Commissioners Cox and Werden will be called upon to consider whether the City should approve or disapprove of adopting a proposed development of city-owned property for a retirement facility and other commercial buildings and public open space areas.  Therefore, they will be making, participating in making, or otherwise using their official positions to influence a governmental decision.

Step 3:  Do Councilmember Kiesel and Commissioners Cox and Werden Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (Section 87103; Regulation 18703.5). 

Section 82033 defines real property as:  “. . . any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official . . .”  Because  Councilmember Kiesel and Commissioners Cox and Werden each deposited $1,000 to be placed on an eligibility list to purchase the property, they each have “an option to acquire such an interest in real property” and, therefore, have an economic interest in that real property if the value of the option is $2,000 or more.  For purposes of making this determination, the real property economic interest is valued at the time of the decision and not at the time, or in the amount, of the purchase.  Accordingly, if an additional $10,000 deposit is made, or if the value of the original $1,000 investment increases to $2,000 or more by the time of the decision, each of the individuals will have a real property economic interest and will be prohibited from participating in any governmental decision that will reasonably foreseeably materially affect that economic interest.

You have not provided any information that indicates additional potential economic interests.  Accordingly, our analysis is limited to the real property economic interest identified in your facts.
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply.  (Regulation 18704(a)(2).)  

Regulation 18704.2(a) states, in pertinent part: 
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision.”

Because each of Councilmember Kiesel’s and Commissioners Cox’s and Werden’s property is located within the boundaries of the property that is the subject of the governmental decision, their property is directly involved.  If the real property is directly involved in the governmental decisions, the materiality standard set forth in Regulation 18705.2(a) applies.  (Regulation 18704.2(d)(1).)  
Step 5:  Materiality Standard


A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  


For real property that is directly involved in a governmental decision, Regulation 18705.2(a)(1) provides:

“(a) Directly involved real property.
“(1) Real property, other than leaseholds. The financial effect of a governmental decision on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”

Step 6:  Reasonably Foreseeable
An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  Each decision must be analyzed separately.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  However, under the facts presented, it appears to highly likely that most, if not all, decisions involving the project will have some financial effect on the individual’s economic interests.
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).


� This is known as the “one penny rule” because a financial effect of one cent will be enough to reach the materiality threshold for directly involved real property.





