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June 18, 2008
Brian Grant
Member, Oversight Committee/Subcommittee
Sonoma County Redevelopment Agency
c/o PRAXIS Architects
P.O. Box 291

Monte Rio, CA  95462
Re:
Your Request for Advice


Our File No.  A-08-086
Dear Mr. Grant:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Commission does not address matters outside of the Act including those implicating Government Code Sections 1090 et seq.  For this reason, we urge you to seek advice from your agency’s counsel or the Attorney General’s office on these provisions.  In addition, the Commission will not advise with respect to an official’s past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place.  
QUESTION


Will you have a conflict of interest in decisions regarding clients of your consulting business that may be the recipients of grant money distributed by the Sonoma County Redevelopment Project Area Committee?
CONCLUSION


No.  At the present time, the subcommittee on which you serve is solely an advisory committee.  Therefore, you are not a “public official” subject to the disclosure and disqualification provisions of the Act solely by virtue of your membership on the committee.
FACTS
The County of Sonoma has established a Redevelopment Project Area Committee advised by an advisory committee which is, in turn, advised by several subcommittees comprised of elected committee members and approved volunteers from the public.  You are currently a volunteer voting member on one of the subcommittees (“subcommittee”).  The role of the subcommittee is to determine and recommend potential development projects to the main advisory committees.  
Your concern is that you and your wife operate an architectural firm that may be retained as consultant for future project proponents and might therefore experience financial gain from redevelopment project funding.  A potentially likely scenario is that the subcommittee on which you serve will discuss and propose capital improvement projects such as the development of a trail in your community.  Your firm is the architect for a Special Recreation and Park District that may apply for funding regarding development of the trail.  If the Special Recreation and Park District received grant money from the redevelopment project funding, that money would partially go toward paying your architectural firm for consulting services regarding the community trail.  While sitting on the subcommittee you will be tasked with determining whether or not the application from the Special Recreation and Park District is not only applicable for redevelopment money, but also if that proposal ranks high enough in the redevelopment criteria to receive funding.  Your recommendations are passed on to the advisory committee, which may or may not accept them.  At no time is the subcommittee’s advice considered binding.
In neither your capacity as consultant for the Special Recreation and Park District nor as a member of the subcommittee are you required to file a Form 700, Statement of Economic Interests. 

ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
The Act defines the term “public official” as “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  The term “public official” is further defined by Regulation 18701(a)(1):

“(a) For purposes of Government Code section 82048, which defines ‘public official,’ and Government Code section 82019, which defines ‘designated employee,’ the following definitions apply:
 
(1) ‘Member’ shall include, but not be limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority.”

Under Regulation 18701(a)(1)(A), a board or commission possesses decision making authority whenever:
“(i) It may make a final governmental decision;
 
(ii) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or
 
(iii) It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”

If the subcommittee meets any of the tests of Regulation 18701(a)(1)(A)(i), (ii) or (iii), it possesses decisionmaking authority and its members will be considered public officials who are subject to the Act's conflict-of-interest rules.  Alternatively, if the subcommittee does not have decisionmaking authority under Regulation 18701(a)(1), the committee’s members are not considered public officials under the Act and are not subject to the Act’s conflict-of-interest rules solely by virtue of their membership on the subcommittee.
According to the facts you have provided, the subcommittee is a newly formed committee whose sole task is to develop recommendations for the main advisory committee regarding potential development projects.  The recommendations the subcommittee will present to the main advisory committee will be subject to review and possible modification by the main advisory committee and/or the ultimate decisionmakers.  In addition, you have stated that the subcommittee does not have an 
exclusive power to initiate a decision nor does it have power to veto a decision which may not be overridden.
It appears that you, as a member of the subcommittee, do not have decision making authority, do not make any final governmental decisions (Regulation 18701(a)(1)(A)(i)), nor can you compel or prevent a governmental decision (Regulation 18701(a)(1)(A)(ii)).  It is your understanding that the members of the subcommittee are not included in the County of Sonoma’s conflict-of-interest code and, therefore, are not subject to the Act’s disclosure provisions. 
Advisory Bodies
Even if it is determined that a board or committee serves in a solely advisory function, Regulation 18701(a)(1)(A)(iii) requires a continuing assessment of the impact of an advisory body’s recommendations by analyzing the extent to which its recommendations are followed in the future.  If the recommendations of a body have a significant impact on the ultimate outcome of a decision, then the body is considered to have decisionmaking authority and ceases to be solely advisory.  (In re Rotman (1987) 10 FPPC Ops. 1.)

In the past the Commission has advised that newly formed advisory bodies with no history of recommendations being regularly approved over an extended period of time are not yet decision-making entities under the Act.  (Holsinger Advice Letter, No. A-08-063; Wiener Advice Letter, No. A-06-118; Michelon Advice Letter, No. I-94-224; Wilson Advice Letter, No. I-94-307; Cader-Thompson Advice Letter, No. A-97-393; Loomis Advice Letter, No. A-99-295.)  Once there is a history of a particular advisory body’s recommendations being routinely accepted without amendment or modification, the body converts from a solely advisory function to one of making governmental decisions and its members are considered public officials subject to the conflict-of-interest provisions of the Act.  (Holsinger, supra.)
Your letter states that the County of Sonoma recently endorsed the formation of the subcommittee on which you serve.  Accordingly, there is no history of recommendations being routinely accepted without amendment or modification so as to convert the subcommittee from having a solely advisory function to one of making governmental decisions.  At this time, because it appears from the facts provided that members of the subcommittee do not have decision-making authority, you are not currently considered a public official under the Act.  Therefore, you are not covered by the Act’s conflict-of-interest disqualification requirements.
If you have any other questions regarding this matter, please contact me 
at (916) 322-5660.







Sincerely, 







Scott Hallabrin






General Counsel

By:  
Adrianne Korchmaros

Political Reform Consultant


Technical Assistance Division
AK:jgl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 





