June 20, 2008

David C. Laredo

Office Of The City Attorney

606 Forest Avenue

Pacific Grove, CA 93950
Re:
Your Request for Informal Assistance

Our File No.  I-08-088
Dear Mr. Laredo:

This letter is in response to your request on behalf of the City of Pacific Grove for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because you do not name all of the specific city staff or officials on whose behalf you seek this advice, we can provide you only informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c), copy enclosed.)  Informal assistance may, however, be requested by a person who is an authorized representative of a public official, or by a person who has a duty to advise public officials about their responsibilities under the Act.  (Regulation 18329(c)(1).)
This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   Additionally, Commission advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 

 
QUESTIONS
1.  May a member of city staff covered by CalPERS make a recommendation to the city council on modification or termination of a retirement plan when that action may have a substantial effect on retirement benefits afforded to that employee?
2.  May a councilmember who receives a retirement benefit under the city’s CalPERS contract vote to modify or terminate the retirement plan when the decision may have a substantial effect on retirement benefits afforded to that elected official?

CONCLUSIONS
1. and 2.  Pension benefits from a state, local, or federal government agency do not constitute “income” under Section 82030(b)(2).  Therefore, the city is not a source of income to the committee members.  Further, because the city council and city staff will be making and participating in decisions regarding the city’s retirement plan - decisions that affect only the salary, per diem, or reimbursement for expenses the officials receive from the authority (a local government agency), and these decisions would not be setting a salary that differs from salaries paid to other employees in the same job classification or position, the financial effects of these decisions are not considered material.  Thus, absent some other disqualifying financial interest as set forth in Section 87103, the officials may make and participate in the decisions concerning the retirement plan.
 
FACTS

The City of Pacific Grove is a charter city.  Since 1956, the city has contracted with the California Public Employee Retirement System (CalPERS) to provide defined benefit retirement benefits to current and retired city employees.  

The city council is reviewing alternative retirement plans.  The city council asked city staff to evaluate and prepare a recommendation regarding retirement plan options that may include alternate CalPERS defined benefit plans, or an entirely different defined contribution plan -- similar to a private sector 401K plan -- that might be offered by a plan provider other than CalPERS.  Modification or termination of the city’s retirement plan may substantially affect retirement benefits afforded to current or retired employees.

As part of this evaluation, city staff will necessarily advise the city council on key issues pertaining to these alternatives as they relate to current and retired city employees.


As a threshold matter, CalPERS requires the city adopt a Resolution of Intent to Terminate the Contract between the city and CalPERS before it will perform and disclose an actuarial analysis that reassesses costs the city would incur if it chose to terminate the retirement benefit contract.  The Resolution of Intent is but one decision the city will need to make if it chooses to terminate the CalPERS retirement benefit and replace it with an alternate retirement plan.  One option may call for the city to adopt a retirement plan whereby different classes of employees (e.g. current employees, employees newly hired after a certain date, and retired employees) are each afforded different treatment.


The City Manager, James J. Colangelo, and the Director of Management and Budget, James L. Becklenberg, would ordinarily perform key roles in the evaluation and recommendation of retirement plan options and alternatives related to a decision to modify or terminate the city’s retirement plan contract with CalPERS.  These tasks would include reviewing implementation documents and retirement plan contracts.  Both of those persons will be provided benefits pursuant to the current CalPERS contract for retirement benefits.  The recommendation may have a substantial effect on future retirement benefits afforded to those employees.  

One elected member of the city council, Mayor Pro Tempor Scott Miller, is a retired CalPERS annuitant, having served for a period of years as the Chief of Police for the City of Pacific Grove.  This individual receives a current benefit pursuant to the current contract for which a decision to modify or terminate may be made.  The decision may have a substantial effect on retirement benefits afforded to that retired employee.

ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
Steps 1 & 2:  Are city council members and city staff considered “public officials” and will they be making, participating in making, or influencing a governmental decision?
The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency...”  (Section 82048; Regulation 18701(a)(1).) 
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See Regulation 18702.1.)
City Council members will “make a governmental decision” if they vote on any issue obligating the city, including taking possible action on the city’s retirement plan.  Similarly, other city staff provide advice, or make recommendations, and will be “participating” in a decision.  (Regulation 18702.2.)  
Step 3:  What are the officials’ economic interests?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:
 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
The salary and benefits paid (including retirement benefits) by the city to its employees are generally not considered “income” under Section 82030(b)(2) and Regulation 18232(a).  However, material financial effects on an official’s governmental salary may still be disqualifying under limited circumstances as a material and foreseeable financial effect on the official’s personal finances.  Thus, we continue the analysis limited to personal financial effects.
Step 4:  Are the officials’ economic interests directly or indirectly involved in the governmental decision?
“A public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.”  (Regulation 18704.5.)
Under this regulation, the official’s economic interests in his or her personal finances are directly involved in the decision if it would have any financial effect at all - even a penny on the official - with regard to benefits under the city’s retirement plan.
Steps 5. & 6.:  Applying the materiality standards and determining the foreseeability of a material financial effect.
Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission Regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  For personal financial effects the materiality standard is $250 in any 12 month period.  (Regulation 18705.5(a).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706(a); In re Thorner (1975) 1 FPPC Ops. 198.) 
A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.) Also, note that the Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide.  Thus, whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  (Ibid.)
While, regulation 18705.5 sets the materiality standard at $250, regulation 18705.5(b) provides an exception for certain governmental decisions regarding salary which, as discussed above, includes benefits.
“The financial effects of a decision which affects only the salary, per diem, or reimbursement for expenses the public official or a member of his or her immediate family receives from a federal, state, or local government agency shall not be deemed material, unless the decision is to hire, fire, promote, demote, suspend without pay or otherwise take disciplinary action with financial sanction against the official or a member of his or her immediate family, or to set a salary for the official or a member of his or her immediate family which is different from salaries paid to other employees of the government agency in the same job classification or position.”

You have indicated that the majority of the officials in question are eligible to participate in city’s retirement plan.  Because the officials will be making decisions regarding the city retirement plan - a decision that “affects only the salary, per diem, or reimbursement for expenses the public official...receives from a federal, state or local government agency...”  (Regulation 18705.5(a))  - and these decisions would not be setting a salary or benefit that differs from salaries paid to other employees in the same job classification or position, the financial effects of these decisions are not considered material.
You also ask about an official that currently receives benefits under the city’s retirement plan.  The same analysis applies to Mayor Miller.  So long as he is affected in the same manner as all other retired chiefs of police, then he may participate in the decision.

Steps 7. & 8.:  The public generally and legally required participation exceptions.
�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 





