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July 18, 2008
Alberto Robles, Esq.
125 East 214th Street

Carson, CA 90745

Re:
Your Request for Informal Assistance

Our File No.  I-08-094
Dear Mr. Robles:

This letter responds to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your question is outside the jurisdiction of the Act in that it does not involve a public official’s participation in a governmental decision, we treat your request as one for informal assistance under Regulation 18329(c)(4)(F).
  Please note that we only provide advice based on the provisions of the Act.  We therefore offer no advice on the application, if any, of Government Code Section 1090 or common law conflict of interest.  Also, our advice does not consider questions of incompatible offices raised under Government Code Section 1099.
QUESTION

Does the Act bar you from serving as legal counsel to Sergio Calderon in an upcoming lawsuit, when Mr. Calderon serves with you as a boardmember of the Water Replenishment District of Southern California, a body that will consider whether to underwrite Mr. Calderon’s legal defense?  
CONCLUSION

The Act’s general conflict of interest rules do not bar you from continuing your private employment as legal counsel to Mr. Calderon.  You have not advised us of any intent to take part in any governmental decision from which you might be disqualified by an economic interest associated with your employment by Mr. Calderon.  
FACTS


Sergio Calderon is an elected public official serving on both the Maywood City Council and on the board of the Water Replenishment District of Southern California (“WRD”).  You expect that the Los Angeles County District Attorney will file a lawsuit against Mr. Calderon alleging that he holds two incompatible public offices, in violation of Government Code Section 1099.  Mr. Calderon retained you as legal counsel last year when he became aware that the District Attorney had filed a quo warranto application with the California Attorney General, a necessary preliminary step towards the lawsuit you now anticipate since the Attorney General granted the quo warranto application on the ground that it presents a substantial question of fact or law that is appropriate for judicial resolution.    
You raise a question under the Act only insofar as you contemplate continued private employment as Mr. Calderon’s counsel after the WRD meets to consider funding his defense, a decision in which neither you nor Mr. Calderon will play any role. 
ANALYSIS

The Act’s conflict of interest rules prohibit a public official from taking part in a governmental decision in which the official has a conflict of interest.  A possibility that an official may have conflicts of interest growing out of concurrent non-governmental employment does not prevent the official from accepting or continuing that employment.  The goal of the Act’s conflict of interest provisions is simply to ensure that “[p]ublic officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests ...” (Section 81001(b).)  Thus, Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest, including interests in non-governmental employers which are sources of income to the official.
The general rule is that a conflict of interest exists when a public official makes a governmental decision which will have a reasonably foreseeable, material financial effect on one or more of the official’s economic interests.  It is possible that in accepting any compensated employment a public official will acquire an economic interest that could give rise to a conflict of interest that would disqualify the official from taking part in specific governmental decisions affecting those economic interests.  

Your recital of the facts indicates that both you and Mr. Calderon are “public officials” as defined at Section 82048 and Regulation 18701.  You are both therefore subject to the Act’s conflict of interest restrictions.  However, you have indicated that neither you nor Mr. Calderon will make, participate in making, or otherwise use your official positions to influence a decision by WRD regarding its funding of Mr. Calderon’s defense, as these actions are defined at Regulations 18702 through 18702.5.  In fact, you have not described to us any governmental decision that might give rise to a conflict of interest barring participation in the decision by either you or Mr. Calderon. 
Since the Act’s conflict of interest rules do not limit or bar private employment, but operate only to limit governmental decisionmaking when private employment gives rise to a conflict of interest in a particular governmental decision, the Act does not prevent you from continuing in your employment as counsel to Mr. Calderon under the circumstances you describe.  

We conclude this letter by inviting you to seek further advice from us if you anticipate that you or Mr. Calderon might have a conflict of interest in any upcoming decisions by WRD in which you or Mr. Calderon plan to participate.  We enclose our publication entitled “Can I Vote?  Conflicts of Interest Overview” to provide further guidance on the Act’s conflict of interest provisions.    
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Lawrence T. Woodlock

Senior Counsel, Legal Division
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�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)








