July 22, 2008
Arnold M. Alvarez-Glasman

13181 Crossroads Parkway North

Suite 400 – West Tower

City of Industry, CA 91746

Re:
Your Request for Informal Assistance

Our File No.  I-08-102

Dear Mr. Alvarez-Glasman:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your questions are general in nature and do not refer to a specific proceeding, appearance or communication before your former agency, we are treating your request as one for informal assistance.
 

Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTIONS
1. Do you have a disqualifying conflict of interest that would prevent you from advising the Montebello City Council and redevelopment agency regarding an upcoming specific plan?
2. Even so, will segmenting the decisions allow you to participate in those decisions in which your property is not directly involved? 
3. Can you assign another attorney in your office to advise the city council on decisions for which you have a disqualifying conflict?
4. Does any exception apply that would allow your participation?

CONCLUSIONS
1. Your property is within 500 feet of the governmental decisions at issue, and thus, depending on the reasonable foreseeability and the materiality of the affect on your property, you would have a disqualifying conflict of interest. 
2. Depending on the nature of the decisions before your client agencies, segmenting the decision-making process is a possibility.  See discussion below.

3. You may assign a different attorney to advise your client agencies, provided that you do not attempt to influence his or her advice and direction for the agencies.  Our jurisdiction is solely over the Act; we do not comment on your obligations to the agencies under your contract or other laws.
4. The public generally exception might apply, depending on your analysis of the affect on the decisions the agencies would be making on your property as compared to the public generally. 
FACTS


You are the Montebello City Attorney and Agency General Counsel for the city’s redevelopment agency.  You provide legal counsel and advice on issues such as land use, development, planning, environmental and other general municipal law issues.  Montebello has 19,193 residential units and of those, over 1,919 are within a half mile of the Montebello Hills property line.  

The city will be considering a 487-acre residential development, commonly known as “Montebello Hills Specific Plan” (the “Plan”).  Portions of the 487 acres are undeveloped open space, and will remain so.  You own your home, which is within 500 feet of the outer boundary of the Plan, which consists of the undeveloped open space.  Beyond 500 feet from your property, the developers propose to develop a residential community.  The nearest boundary of the proposed residential community to your property is about one half of a mile.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Are you a public official?
As the Montebello city attorney and agency general counsel for the city’s redevelopment agency, you are a public official under the Act.  (Section 87200.)  
Step Two:  Will you be making, participating in making, or influencing a governmental decision?
As a public official you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests. 

While you may not be making a governmental decision, as an advisor to the city council and redevelopment agency, you could be in a position to participate in or influence governmental decisions; each is described below.
Participating in a Governmental Decision:

 “A public official ‘participates in making a governmental decision,’ . . . when, acting within the authority of his or her position, the official:
“(a) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A); or 
“(b) Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by: 
“(1) Conducting research or making any investigation [that] requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A); or 
“(2) Preparing or presenting any report, analysis, or opinion, orally, or in writing, [that] requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A).”  (Regulation 18702.2.)


Making or participating in making a governmental decision does not include actions of public officials that are solely ministerial, secretarial, manual, or clerical.  (Regulation 18702.4 (a)(1).)

Using or Attempting to Use Your Official Position to Influence a Decision

A public official is attempting to use his or her position to influence a decision whenever:

“(a) With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency. Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer. 

“(b) With regard to a governmental decision which is within or before an agency not covered by subsection (a), the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency. Such actions include, but are not limited to the use of official stationery.” (Regulation 18702.3.)

As a city attorney, you exercise judgment and influence governmental decisions by advising and making recommendations to the city council and staff.  (Regulation 18700(c)(2)(B).)  Thus, you are participating in making governmental decisions.  (Meyers Advice Letter, No. A-97-529; Dias Advice Letter, No. I-89-501.)  Pursuant to Section 87100, you may not participate in decisions in which you have a financial interest. 

You have also asked whether you may appoint another attorney in your office to advise the agencies on issues for which you might have a disqualifying conflict.  Appointing an individual is considered making a governmental decision under the Act. Therefore, an official’s appointment decision, like any other governmental decision, should be examined independently to determine whether it is reasonably foreseeable that the appointment will have a material financial effect on the official’s economic interests.

Regarding appointments, we have advised that an official who has a disqualifying conflict may participate in the appointment process if “the disqualified public official does not seek in any way to influence the decision of [the appointee] as to the specific decision as to which disqualification is required.”  (Benjamin Advice Letter, No. A-86-148.)  A public official may not use his or her appointment power to dictate the decisions that the appointee makes.  (Lofgren Advice Letter, No. A-86-307.)
We have concluded that an appointment decision will not create a conflict if:
1. The official has no financial interest in the appointment decision;
2. There is no understanding between the official and the appointee as to how the appointee will vote; and

3. The potential appointee has not taken a position on the issue or otherwise expressed intentions as to how he or she might vote on particular issues.

These factors presume that your appointee will act independently, exercising his or her own judgment to advise the agencies rather than merely carrying out your directives.  (McAndrews Advice Letter, No. A-99-213, copy enclosed.)  Once you have appointed an attorney in your office to advise the agencies, you may not attempt to influence his or her decisions or advice as to the decision in which you may have a conflict.  
Step Three:  What Are Your Economic Interests?
A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5). 
You have an interest in your real property, which, as indicated, is the personal residence in which you reside.  Though you have not stated a particular figure, we assume that your interest is greater than $2,000.  You therefore have an economic interest in that property.  Because you have not identified any other potential economic interests, our analysis is limited to your interest in your personal residence.
Step Four:  Are Your Interests Directly or Indirectly Involved In The Governmental Decision?


Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply.  (Regulation 18704(a)(2).)  

Regulation 18704.2(a) states, in pertinent part: 

“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision.”
If the real property in which a public official has an economic interest is not directly involved in a governmental decision, the materiality standard in Regulation 18705.2(b) applies. 

Your property is within 500 feet of the Montebello Hills Specific Plan and would be considered directly involved in governmental decisions that affect the Plan.  But, as stated above, the decisions that would be before the city council and redevelopment agency would involve the areas that are more than 500 feet from your property.   Per the discussion below, the agencies may be able to segment the decisions, thereby allowing your participation.
Segmentation


Regulation 18709 allows for segmenting decisions so that a body can make the decisions in which an official is not able to participate first, and then continue to make decisions regarding the rest of that project, allowing the official to participate to the maximum extent possible.  Regulation 18709 states:

“(a) An agency may segment a decision in which a public official has a financial interest, to allow participation by the official, provided all of the following conditions apply: 

“(1) The decision in which the official has a financial interest can be broken down into separate decisions that are not inextricably interrelated to the decision in which the official has a disqualifying financial interest;

“(2) The decision in which the official has a financial interest is segmented from the other decisions;

“(3) The decision in which the official has a financial interest is considered first and a final decision is reached by the agency without the disqualified official’s participation in any way; and

“(4) Once the decision in which the official has a financial interest has been made, the disqualified public official’s participation does not result in a reopening of, or otherwise financially affect, the decision from which the official was disqualified.

“(b) For purposes of this regulation, decisions are “inextricably interrelated” when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.

“(c) Budget Decisions and General Plan Adoption or Amendment Decisions Affecting an Entire Jurisdiction: Once all the separate decisions related to a budget or general plan affecting the entire jurisdiction have been finalized, the public official may participate in the final vote to adopt or reject the agency’s budget or to adopt, reject, or amend the general plan.”


Under the guidelines of this regulation, a procedure could be developed to ensure that any decision regarding the tree-lined area (including the area within 500 feet of your property) be made first, and all other decisions that will not affect this area would follow.  In the past the Commission has advised that some decisions may be too interrelated to be considered separately.  For example, if the resolution of one decision will effectively determine the result of the other decision, the decisions may not be segmented.  (See generally Yang Advice Letter, No. I-06-198; Stone Advice Letter, No. A-06-007; Barker Advice Letter, A-05; Hull Advice Letter, No. A-04-052.)


You will need to determine, based on the decisions before the board, whether the decisions can be segmented, as described above.  If the decision in which you would have otherwise had a prohibited conflict of interest may be separated from the remaining decisions as described above, you may then participate in the remaining decisions.
Step Five:  What Is The Applicable Materiality Standard? 

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  For real property directly involved in a governmental decision, any financial effect of the decision, even “one penny,” is presumed to be material.  (Regulation 18705.2(a)(1).)  This is known as the “one penny” rule.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)  

You must analyze each decision that comes before the agencies and your role in advising the agencies to determine whether the decision would have an effect on your property.  

Step Six:  Is The Financial Effect Reasonably Foreseeable?
An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

You have not provided information on any particular decision that will be before the agencies.  Ultimately, it is up to the public official to make the determination through a good faith effort to assess the financial effects of the decision by using some reasonable and objective method of valuation.  (Hensley Advice Letter, No. A-07-113; Moock Advice Letter, No. A-01-140; O’Harra Advice Letter, No. A-00-174.)  

Step Seven: Does The Public Generally Exception Apply?

A public official who determines that his or her economic interest will experience a material financial effect as a result of a governmental decision may nevertheless participate in the decision if the financial effect on his or her interest is not distinguishable from its effect on the public generally.  (Section 87103, Regulation 18707.)  Under the basic rule provided in regulation 18707.1, if the governmental decision affects a “significant segment” of the jurisdiction in substantially the same manner as it would affect the official’s economic interests, then the official may participate in the decision.  (Regulation 18707.1.)
You have provided information regarding the segment of Montebello’s population that could be affected.  According to your facts, in relation to your property, at least ten percent of Montebello’s residential units are similarly situated.  This is a “significant segment” of the jurisdiction.  (Regulation 18707.1(b)(A)(1).)  You must then determine whether the Plan would affect this segment in substantially the same manner as it would your property.  You have not provided any information for us to analyze in this regard.  General information regarding this determination, however, is found in the Berger Advice Letter, A-05-054 (copy enclosed).
Step Eight:  Does the Legally Required Exception Apply?


The facts as you describe them do not suggest that this exception would apply.

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


� When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.





