July 16, 2008
John W. Stovall

Attorney at Law

Neumiller & Beardslee

509 West Weber Avenue, Fifth Floor

Stockton, CA 95203

Re:
Your Request for Advice


Our File No.  A-08-112
Dear Mr. Stovall:

This letter is in response to your request for advice on behalf of Trustee Brett Tholborn, a member of the governing body of Reclamation District No. 1608 (the “District”), regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

Do the Act’s conflict-of-interest provisions disqualify Trustee Tholborn from taking part in a decision by the District to fund the dredging of 14-Mile Slough?
CONCLUSION


Because special circumstances exist that indicate a $30,000 to $50,000 increase in the resale property of Trustee Tholborn’s house and lot, Trustee Tholborn may not make, participate in making, or use his position to influence the governmental decision to fund the dredging of 14-Mile Slough despite the fact that his economic interests in real property is only indirectly involved in the decision.  
FACTS


The District is a special district organized under California Water Code Sections 50,000 et seq.  The District lies within the boundaries of the City of Stockton and covers approximately 2.5 square miles (1,600 acres).  The District was originally agricultural land but, over the last four decades, has been completely urbanized, consisting now of certain commercial areas, certain public uses (schools and parks), and primarily of residential uses.  It has 2,980 separate parcels and you estimate a population in excess of 5,000 people. 


The District is roughly square in outline.  The eastern edge of the District is on comparatively higher ground and has no levee on it.  The northern edge borders 5-Mile Slough (which runs east-west) and has a District levee running along the southern edge of 5-Mile slough preventing the waters in the slough from flooding the District. 

5-Mile Slough is connected at its western end to 14-Mile Slough through a weir and gate structure owned and operated by the County of San Joaquin.  At its eastern end, 5-Mile Slough dead-ends.  Storm water enters at the eastern end both naturally and through discharge pipes from the City of Stockton’s storm water system.  The storm water flows east to west through the weir and into 14-Mile Slough.


On its western edge, the District is bordered by 14-Mile Slough (which runs north-south) and has a District levee running along the eastern edge of 14-Mile Slough.  14-Mile Slough connects, at its northern end, to 5-Mile Slough.  The joined sloughs, through various waterways, connect to the Sacramento-San Joaquin Delta.  14-Mile Slough is a major path for people with river boats and small personal watercraft engaging in recreational use of the Delta.


At its southern end, 14-Mile Slough bends to the east and runs easterly along the southern boundary of the District.  It dead-ends around the southeast corner of the District.  Similar to 5-Mile Slough, storm water drains into 14-Mile Slough naturally and from the City of Stockton’s storm water system.  The storm water flows to the west and empties into the Delta through 14-Mile Slough.


Over the decades, a portion of 14-Mile Slough has silted up.  Approximately 15 years ago, the District employed a barge to place rip-rap (blocks of stone designed to prevent the other slope of the levee from eroding) on the levee slope.  This barge deformed the bottom of the slough in certain areas pushing mud and bottom silt to the sides of the slough.  The net result of the two processes is that the slough is only about one to two feet deep at certain portions along the waterside edge of the levee.


The District has no statutory duty to maintain the slough.  However, if it is to the benefit of the District in carrying out its primary function of flood control, the District could (with appropriate permission) dredge the slough.  In fact, it has done so in the past to allow access by barge to the District’s levees.


The District does not allow homes to be built on its levee and generally does not allow structures of any kind within 10 feet of the landside toe of the levee.  The District specifically only allows boat docks to be attached to its levee in one area.  


In the area along the southern edge of the District, the levee is not held in fee by the District (instead the District holds an easement).  There are 46 landowners (having obtained an Army Corp of Engineers’ permit approximately 20 years ago) that have boat docks for access to the east-west portion of 14-Mile Slough and the Delta.  However, due to the silt and mud problem some of the boat docks are essentially rendered useless.  The east-west portion of 14-Mile Slough will need to be dredged in order to make the boat docks useful.


Currently, the United States Army Corps of Engineers, in conjunction with the CalFed Levee Integrity Program, has expressed interest in evaluating and partially funding a program to dredge 14-Mile Slough.  If this project goes forward, the District would be required to share in the costs.  


While the District has no statutory duty to dredge the slough, restoring the slough to its former condition would provide the following benefits to the District that aid the District in its primary function of flood control: (1) the District’s engineers could have access by water to inspect the District’s levee from the waterside, which is an easier and quicker method to look for potential erosion; (2) there will not be a need to delay access to allow for dredging if there is a future need for access by barges; and (3) there will be a greater capacity to accept sudden surges of storm water decreasing the likelihood of overtopping the levee in the event of heavy rainfall or suddenly increased storm water inflow.


The governing board of the District is the Board of Trustees, consisting of three members.  The members are elected by landowner voting.  Each member must be a landowner or representative of a landowner.  All three members of the board are landowners within the District.  Trustee Tholborn is one of the forty-six lot owners with a boat dock.  However, Trustee Tholborn’s dock is unusable due to the silt and mud accumulation.  By the estimation you have provided, adding an accessible boat dock to Trustee Tholborn’s property will add $30,000 to $50,000 to the resale value of his house and lot.
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One:  Is Trustee Tholborn a public official?

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . . .”  (Section 82048.)  As a member of the District’s board, Trustee Tholborn is a public official within the meaning of the Act.

Step Two:  Is Trustee Tholborn making, participating in making, or influencing a governmental decision?  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  As a member of the District’s board, Trustee Tholborn is making, participating in making, or influencing a governmental decision when taking part in a decision by the District to fund the dredging of 14-Mile Slough.  

Step Three:  What are Trustee Tholborn’s economic interests?
Of the economic interests recognized under the Act
, those interests implicated by your account of the facts are the following:

Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)  Presumably, Trustee Tholborn has an investment interest of $2,000 or more in his residence along 14-Mile Slough.  Accordingly, Trustee Tholborn has an economic interest in this property.    
Personal Financial Effects -- A public official always has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; Regulation 18703.5.) 

Step Four:  Is Trustee Tholborn’s economic interest directly or indirectly involved in the decision?

The Act’s conflict-of-interest rules distinguish between economic interests that are directly involved in governmental decisions and those that are only indirectly involved.  In pertinent part, Regulation 18704.2(a)(1) provides that the real property in which the official has an interest is directly involved in a governmental decision if any part of the property lies within 500 feet of the property that is the subject of the decision.  Additionally, the real property is directly involved in a decision if the decision involves the construction of, or improvements to, streets, water, sewer, storm drainage, or similar facilities, and the real property in which the official has an interest will receive new or improved services.  (Regulation 18704.2(a)(6).)  Because Trustee Tholborn’s property is within 500 feet of the slough and will presumable receive new or improved services, his real property interest in his residence is directly involved in the governmental decision to dredge the slough absent an applicable exception.  

Regulation 18704.2(b) provides the following:


“(b) Notwithstanding [Regulation 18704.2(a)], real property in which a public official has an interest is not directly involved in a governmental decision, but is indirectly involved if:

[¶] . . . [¶]

“(2) The decision solely concerns repairs, replacement, or maintenance of existing streets, water, sewer, storm drainage or similar facilities.”
In two prior letters to you concerning the dredging of 14-Mile Slough, we concluded that the slough is a storm drainage or similar facility and that the dredging of the silted-up slough is a “repair or maintenance” activity by the District.  (Stovall Advice Letters, No. A-04-141 and No. A-06124.)  Because the governmental decision to fund the dredging of the slough falls within the exception of Regulation 18704.2(b)(2) as solely concerning repair or maintenance, Trustee Tholborn’s real property is considered indirectly involved in the decision. 
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Trustee Tholborn’s economic interest?  
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  Our analysis is limited to the economic interest you have identified.  


	�  We point out that public officials always have an economic interest in their personal finances.  However, any financial effect the decision could have on Trustee Tholborn’s residence is considered to be an effect on his real property interest and would not be analyzed separately under the “personal financial effects” rules.  (Regulation 18705.5(a).)  Accordingly, the personal financial effects rule does not appear to apply to Trustee Tholborn’s circumstances and we will not discuss it further.





