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July 28, 2008
Douglas P. Haubert
Assistant City Attorney

Aleshire & Wynder, LLP

1515 West 190th Street

South Tower, Suite 565

Gardena, CA 90248

Re:
Your Request for Advice


Our File No.  A-08-114
Dear Mr. Haubert:

This letter responds to your request for advice on behalf of Lynwood Councilmember Jim Morton and the Lynwood City Council regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  
QUESTION


Where one official is disqualified due to a conflict of interest and the city needs a unanimous vote to approve an action, may the city invoke the legally required participation exception to allow the disqualified member to vote?
CONCLUSION


The legally required participation exception would apply only if the decision would: (1) require all five councilmembers to vote on the issue and unanimously agree; and (2) there is no alternative means of decision-making other than the city council.
FACTS


The city of Lynwood (“city”) is facing economic hardships as a result of many factors, including declining property tax revenue and anticipated state budget cuts.  The city council is considering adopting a Transient Occupancy Tax (“TOT”) to help pay for general city services such as law enforcement, fire protection, and street improvement.

TOT is a tax added to a hotel or motel guest’s bill, usually a percentage of the bill.  For instance, a 10 percent TOT on a $75 hotel room would be $7.50.  Hotel operators are required to keep strict books, collect the tax, deliver the money to the city, and be subject to audits.  Operators who do not comply with all TOT regulations may be subject to fines and legal action.


There are only a few hotels and motels in the city.  Lynwood Councilmember Jim Morton owns one or more of these establishments.  The council’s decision will likely have a reasonably foreseeable and material financial effect on the councilmember’s interests because it will affect his operating costs by more than $5,000.  


Based on your understanding of the facts, you would advise the councilmember to abstain from participating in the council’s decision.  However, under California’s Proposition 218, a city may not impose a new tax without going to a vote of the people.  In order to go to a vote of the people, the council must call an election.

A city council can call for the election to coincide with the city’s regular general election, but the city does not have another regular election until 2009, so it is considering putting this question on the ballot for the November 4, 2008 election.  To place this question on the ballot the city must make a finding of “emergency declared by a unanimous vote of the governing body” per provisions of Proposition 218.

In our July 22, 2008 telephone conversation, you stated that in your opinion, the “unanimous” vote under Proposition 218 would require all five city council members to vote on the tax issue and unanimously agree.


You wish to know if the city, which must call the election by “unanimous vote,” may invoke the legally required participation exception to allow the disqualified member to vote.
ANALYSIS


The conflict-of-interest provisions of the Act require disqualification by a public official from any decision in which he or she has a conflict of interest.  This is determined on a decision-by-decision basis.  In order to determine whether the prohibition in Section 87100 applies to a given decision, Regulation 18700 provides an eight-step analysis. 

You conclude in your request for advice that Councilmember Morton has a conflict of interest.  You only ask about the potential application of Step Eight – the legally required participation exception.  Therefore, we do not discuss the other steps but instead focus solely on this analysis.


Legally Required Participation:


Section 87101 allows an official, who is otherwise disqualified to participate in a governmental decision, if the official's participation is “legally required.”  (Section 87101; Regulation 18708.)

This exception is narrowly construed and applies only when it is legally impossible for the decision to be made without the participation of a disqualified official, and where there is no “alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.”  (Regulation 18708(a), (c) and (d); In re Tobias (1999) 13 FPPC Ops. 5.)  Typically this exception is invoked when, due to disqualification, an agency is unable to convene a “quorum” of its members.
   


You state that in order to place a question regarding a new tax on the November 2008 ballot the city must make a finding of “emergency declared by a unanimous vote of the governing body” under provisions of Proposition 218.  (Emphasis added.)


You ask whether the legally required participation exception applies to your five-member council if one member is disqualified based on his economic interests in hotels and/or motels in the city. 

Assuming that all five council members are required to vote and unanimously agree on the decision, and there exists no alternative source of decision other than the city council, the legally required participation exception would apply.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Emelyn Rodriguez

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� For purposes of this section, a “quorum” shall constitute the minimum number of members required to conduct business and when the vote of a supermajority is required to adopt an item, the “quorum” shall be that minimum number of members needed for that adoption.  (Regulation 18708(d);  Berger Advice Letter, No. A-03-191.) 





	�  This analysis would not apply in a situation where fewer than all five council members can vote and unanimously agree.  This would, in effect, be an alternative source of decision-making.  Therefore, not all the factors under Regulation 18708 would be met, and the legally required participation exception would not be applicable.





