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September 12, 2008
Erica Seghesio
Department of General Services 

Division of the State Architect

1102 Q Street, Suite 5100

Sacramento, California 95811
RE:
Your Request for Informal Assistance

Our File No. I-08-133
Dear Ms. Seghesio:

This letter responds to your request for advice regarding the disclosure requirements under the Political Reform Act’s (the “Act”) 
 conflict-of-interest provisions and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Because your questions involve general application of the law and you have not provided enough facts regarding the activities surrounding your questions, including any potential governmental decisions, we offer only informal assistance.

QUESTIONS

1.  Is Underwriters Laboratories, Inc., an organization to which your agency intends to award a consulting contract, required by the Act to file a Statement of Economic Interest (“SEI” or “Form 700”)? 

2.  Are any UL project team members required to file an SEI?


3.  Are any additional UL employees required to file an SEI?

4.  Upon determination of the persons required to file SEIs, the Division of the State Architect (“DSA”) intends to assign reporting categories that correspond with established categories for DSA employees.  Is this procedure acceptable?

CONCLUSIONS

1.  No.  The Act’s conflict-of-interest provisions apply to public officials, not public or private entities. 

2. & 3. So long as the activities of the UL employees are related and limited to the development of standardized testing procedures to be used for determining whether or not the detectable warnings meet state standards and the employees are not making or participating in making any governmental decisions, UL employees are not required to file SEI’s.

4.  We are unable to provide you an answer to this question, if applicable, because you have not provided any information with regard to your established categories or the duties of the positions to which those categories are applied.

FACTS

DSA has established an ad hoc Evaluation of Detectable Warnings Advisory Committee (EDWAC) to provide recommended testing criteria and protocol standards that will be used to provide the basis for the evaluation and approval of (1) detectable warnings and (2) directional surfaces in California.  Detectable warnings are building products that warn blind or visually impaired persons of hazards in the path of travel; directional surfaces are building products that provide for directional way-finding. 
DSA intends to award a consulting contract to Underwriters Laboratories, Inc. (“UL”) to provide highly detailed technical and scientific support related to field and laboratory analysis of detectable warning and directional surfaces to the DSA and the EDWAC; facilitate the activities and public meetings of the EDWAC; provide ongoing comprehensive written reports relating to the above; facilitate the development of a Final Report of Recommendation of the EDWAC delivered to the DSA; assist the DSA with the development of proposed regulations and rulemaking (Detectable Warning Evaluation Standards) based on the EDWAC and public recommendations; and assist the DSA with technical support related to rulemaking during Building Standards Commission (“BSC”) and related BSC accessibility committee hearings.

In our recent telephone conversation, you directed me to Mr. Derrick Shaw to provide further information on the details of this project.  In my conversation with him, he stated that the scope of the project was to obtain specialized expertise from UL, who would be developing testing procedures for DSA to follow in order to determine if the products meet the standards required under the law.  While UL would also help facilitate public meetings, there was nothing to indicate, at least at this time, that UL employees would be participating in any governmental decisions.  If this information changes, or you can provide information concerning any governmental decisions which may involve the participation of UL employees, we encourage you to write in for further advice.  
ANALYSIS

Conflict of Interest Code

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Toward that end, the Act requires public officials whose positions involve the making or participation in the making of governmental decisions to disclose certain financial interests that may be reasonably foreseeably materially affected by the decision.  These positions must be enumerated in an agency’s conflict-of-interest code. (Section 87302(a).)  Each employee whose position is designated in the conflict-of-interest code must file a Statement of Economic Interest (Form 700) disclosing his or her economic interests. (Section 87302(b).)

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local governmental agency.”  (Emphasis added.)  Regulation 18701(a)(2) defines consultant as:

“(2) “Consultant” means an individual who, pursuant to a contract with a state or local government agency:

“(A) Makes a governmental decision whether to: 

“(i) Approve a rate, rule, or regulation; 


“(ii) Adopt or enforce a law; 

“(iii) Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 

“(iv) Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract that requires agency approval; 

“(v) Grant agency approval to a contract that requires agency approval and to which the agency is a party, or to the specifications for such a contract; 

“(vi) Grant agency approval to a plan, design, report, study, or similar item; 

“(vii) Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or 

“(B) Serves in a staff capacity with the agency and in that capacity participates in making a governmental decision as defined in regulation 18702.2 or performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency's Conflict of Interest Code under Government Code section 87302.”
Some of the information you have provided suggests that the UL employees may be engaging in activities that would perhaps indicate they could fall under the definition of consultant (i.e. assist the DSA with the development of proposed regulations and rulemaking based on the EDWAC and public recommendations). 
However, in our recent conversation with Mr. Shaw, he indicated that the scope of your question was, at least at this time, limited to UL employee’s development of testing procedures to determine whether the detectable warnings products meet state standards.  On this basis, because it appears that the UL employees will neither be engaged in making any governmental decisions nor serving in a staff capacity and, in that capacity, participating in any governmental decisions, they do not meet the definition of “consultant” under the Act and are, therefore, not public officials.
We urge that, if the employee’s activities change course or if you have further information indicating the employees may be participating in any governmental decisions, you request further written advice on the matter.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
William J. Lenkeit


Senior Counsel, Legal Division
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Enclosures

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).


� We do note that the current Department of General Services conflict-of-interest code was approved on November 6, 2000, and is almost eight years old.  While a proposed new code is currently under review, it has not yet been approved.  Because our advice is limited to the facts provided, we have not examined either code.  Of course, until a new code is approved, any determination as to who must file, and under what category, must be made pursuant to the current code.  





