August 5, 2008
Andy Cohen

Mayor, Menlo Park 

701 Laurel Street

Menlo Park, CA 94025

Re:
Your Request for Advice



Our File No.  A-08-134
Dear Mr. Cohen:

This letter is in response to your request for advice regarding the conflicts-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTION

May you participate in city council decisions to call a special meeting to consider joining a lawsuit challenging the Environmental Impact Report concerning a High Speed Rail Project that is within 500 feet from property you own?

CONCLUSION

Due to your property being in such close proximity to the proposed High Speed Rail right of way you may not participate in a decision to call a special meeting to consider joining a lawsuit challenging the Environmental Impact Report concerning the High Speed Rail Project.  Moreover, you are disqualified from participating in the litigation decisions as well as decisions on the actual project.  

FACTS

The California High-Speed Rail Authority (Authority) is proposing a new High Speed Rail line that will run through the city of Menlo Park.  The proposal at this time will utilize existing Caltrain right of ways and include up to four tracks for the high-speed train.  The proposal would also require some form of grade separation at each street crossing, such as elevating the railroad tracks over the streets.  The Authority has completed an Environmental Impact Report (EIR) with respect to the route through Menlo Park and other cities.  Interested parties are considering challenging the validity of the EIR.  You wish to call a special meeting of the Menlo Park City Council to consider joining the litigation.  You own property adjacent to the Caltrain right of way -- the proposed location of the High Speed Rail.
ANALYSIS

The Act’s conflict of interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b); emphasis added.)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Step 1.  Are you a “public official” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  Because you are a member of the city council, which is a local government agency, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your official position to influence any decision that will have a reasonably foreseeable material financial effect on any of your economic interests.

Step 2.  Will you be making, participating in making or influencing a 

governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).)  With regard to governmental decisions which are within or before an agency other than the official’s agency, the official is attempting to use his official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  (Regulation 18702.3(b).)  


If you vote on the High Speed Rail Project, you will be making a governmental decision.  As you are aware, Regulation 18702.5 requires that a public official enumerated in Section 87200 (including a city council member) who has a conflict of interest in a decision noticed at a public meeting must (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and vote on the item. 

However, Regulation 18702.4 states that even if a conflict of interest is present, a public official may appear before his or her agency as any other member of the general public in the course of its prescribed governmental function in order to represent himself or herself on matters related solely to his or her “personal interests.”  Such an appearance, properly made, does not constitute making, participating in making, or influencing a governmental decision.  (Regulation 18702.4(a)(2) and 18702.4(b)(1).)  An official's "personal interests" include, but are not limited to, an interest in real property that is wholly owned by the official or members of his or her immediately family.  (Regulation 18702.4(b)(1)(A).)  If this exception applies, you must limit your comments to your personal interests, and should make clear that you are not speaking in the interest of any other person or group and that you are not acting in any official capacity.
  (Burns Advice Letter, No. A-06-178, citing to McHugh Advice Letter, No. I-98-324; Gallagher Advice Letter, No. I-94-279; and Larsen Advice Letter, No. A-87-151.)


Step 3.  What are your economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The only economic interest implicated in your letter is real property you own adjacent to the proposed route.  Presumably your interest in the real property is greater than $2,000.

Step 4.  Are your economic interests directly or indirectly involved in the decisions in question?

Under Section 18704.2, real property is directly involved in a governmental decision if, among other criteria, the following applies:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property that is the subject of the governmental decision;”

Interests that are not directly involved in governmental decisions (under the rule quoted above) are regarded as indirectly involved.  (Regulation 18704.1(d)(2).)  Accordingly, to your facts, your real property interests are directly involved in the decision.

Step 5.  What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial 

effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.

For real property directly involved in a governmental decision, any financial effect of the decision, even “one penny,” is presumed to be material. (Regulation 18705.2(a)(1).)  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)
Step 6.  Is it reasonably foreseeable that the financial effect of the 
governmental decisions on your economic interests will meet the applicable materiality standard?

An effect is considered “reasonably foreseeable” if the effect is “substantially 

likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  (In re Thorner, supra.)  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.
It would appear substantially likely that the placement of four High Speed Rail tracks and operation of high-speed trains so close to your property would have a material financial effect on the value of the property.  Ultimately, however, the Commission does not act as a finder of fact in providing advice and it is up to the public officials to make a good faith effort to assess the effect of the decision by using some reasonable and objective methods of valuation.  (Doi Advice Letter No. I-04-076; Moock Advice Letter, No. A-01-140; O’Harra Advice Letter, No. A-00-174.)  Such a good faith effort may require that additional information regarding the potential financial effect of the decision be gathered; a public official is not required to but may choose to utilize professional services, such as those of a professional appraiser, to assist in assessing the financial effect of a decision for conflict-of-interest purposes.  (Ho Advice letter, No. A-00-241.) 

Other Decisions:  You should apply this same analysis to each decision that you are confronted with.  For example, you asked about calling a special meeting.  There is no special exception for procedural decisions.  In other words, all governmental decisions, including procedural decisions, are subject to the conflict-of-interest rules unless ministerial.  Regulation 18702.4(a)(1) provides that making a governmental decision shall not include actions of public officials that are solely ministerial, secretarial, manual, or clerical.  Ministerial actions do not constitute the making or participating in making of a governmental decision because they do not involve any discretion on the part of the official. (See Hahn Advice Letter, No. I-91-037.)  This would not apply to your decision as to whether to call a special meeting.  Moreover, while the Act’s conflict-of-interest provisions do not apply to prevent an official from participating in a decision that would not foreseeably have a material financial effect on any of the official’s economic interests, it would seem that decision to hold a special meeting will have a material financial effect on your property because your property is directly involved in the High Speed Rail decision and the special meeting would be for the purpose of considering a legal challenge to the EIR supporting the High Speed Rail Project.
Finally, please note that under certain circumstances, a public official disqualified from one decision may participate in other related decisions if the official’s participation does not affect the decision in which he has a conflict of interest.  For example, separate rail decisions affecting more distant parts of the rail line might be severable from those concerning areas adjacent to your property.  Assuming these other decisions can be logically segregated from other related decisions, the public body must then procedurally segregate the decision prior to allowing the public official with a related conflict to participate in the decision-making process.  This entails three steps: 
(1) The decisions in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body's agenda. 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� An official is not attempting to use his or her official position to influence a governmental decision of an agency, as described in Regulation 18702.3(a), if the official communicates with the general public or the press. (Regulation 18702.4(b)(2).) 


	� Since we do not know if your property is a residence or might be business property with tenants, we cannot evaluate whether you have other economic interest such as an investment interest or source of income that may be impacted by the decision.  Therefore, absent additional facts, it is possible you have additional economic interests that could raise further conflict-of-interest issues.





