August 27, 2008

Elizabeth Martyn
Lewis Brisbois Bisgaard & Smith

650 Town Center Drive, Suite 1400
Costa Mesa, California 92626
Re:
Your Request for Advice


Our File No. A-08-136
Dear Ms. Martyn:


This letter responds to your request for advice on behalf of Jay Obernolte regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Also, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  
QUESTIONS

1.  In his capacity as a member and President of the Big Bear Airport District Board of Directors, may Mr. Obernolte participate in making governmental decisions to construct additional rental hangars, including one large enough to accommodate larger airplanes, when the company he controls has ordered a new airplane that will require a larger hangar and the company’s name has been placed on the airport’s waiting list for a rental hangar?

2.  May Mr. Obernolte participate in a governmental decision to convert an old maintenance hangar large enough to accommodate the airplane the company has ordered to a rental hangar available to people on the waiting list?

CONCLUSION

  Mr. Obernolte may participate in both decisions because under the Act’s conflict-of-interest rules, these are not decisions that will have a reasonably foreseeable material financial effect on his economic interests.





FACTS


Jay Obernolte is a member of the Board of Directors and the President of the Big Bear Airport District (“BBAD”).  BBAD owns 60 ft. x 60 ft. airport hangars that it rents out on a month-to-month basis.  Farsight Technologies, Inc. (“Farsight”), a company of which Mr. Obernolte is the majority shareholder, rents one hangar for use by an airplane owned by the company and used by Mr. Obernolte.  Rent charged for hangars is based on square footage and the current monthly rent is $800.  Farsight hopes to purchase a new larger airplane that is currently under construction, contingent upon obtaining a lease for a larger hangar than those currently available at the airport.  
BBAD will be discussing and making the final decision whether or not to build twenty new hangars, of which one would be 70 ft. x 70 ft. and therefore large enough to house Farsight’s new airplane.  BBAD is also in the process of completing construction of a new maintenance hangar and will be considering whether to offer the old maintenance hangar, which is larger than 70 ft. x 70 ft., for rental.

The airport manager maintains a waiting list for people who wish to lease a hangar and upon his advice, Mr. Obernolte placed Farsight’s name on that list.  Farsight’s name currently appears 75th on the list.  In our telephone conversation of August 20, 2008, you confirmed that when hangars become available they are offered to people on the waiting list in the order that their names appear on the list regardless of the size of their airplanes.  You also advised that while some owners of smaller aircraft would be willing to pay the higher rent charged for a larger hangar just to have a hangar, others would like the larger hangar to store their vehicle or other articles alongside their aircraft.  Still others might pass up a larger hangar if they do not need one of that size, giving up their place on the list until a small hangar becomes available.  You advised that there is simply no way to predict the likelihood that Mr. Obernolte’s company would move up the list to the point where it would get a large hangar if all 21 hangars are made available for rental.   Based on current rents and square footage, the rent on the newly constructed hangar and the converted hangar would be $1,078 per month.  You also advised that in the event that Farsight is unable to obtain a lease on a larger hangar, the company would simply not purchase the larger airplane and there would be no financial effects on Farsight or Mr. Obernolte. 

In our telephone conversation of August 6, 2008, you confirmed that Mr. Obernolte has asked you to seek advice on his behalf, that the aircraft is owned by Farsight and not Mr. Obernolte, that Mr. Obernolte has at least a $2,000 investment in Farsight and that he receives at least $500 of income in any 12-month period from Farsight.






ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1.  Is Mr. Obernolte a “public official” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As President and a board member of BBAD, which is a local government agency, Mr. Obernolte is a public official.  Therefore, he may not make, participate in making, or otherwise use his position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  

Step 2.  Will Mr. Obernolte be making, participating in making or influencing a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  As a member of the BBAD board of directors, Mr. Obernolte will be discussing and voting on whether to build additional rental hangars, including the size of the hangars and whether to convert the old maintenance hangar to a rental hangar.  He will, therefore, be making and participating in making governmental decisions.


Step 3.  What are Mr. Obernolte’s economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)


You state that Mr. Obernolte is the majority shareholder of Farsight Technologies, Inc.  A majority shareholder is deemed to have control over the business entity such that the business entity and the shareholder are considered one and the same for purposes of identifying economic interests.  (In re Nord, 8 FPPC Ops. 6 (1983); Lahr Advice Letter, No. I-98-298; Hahn Advice Letter, No. I-91-311.)  Accordingly, for purposes of our analysis, we will treat Farsights’s economic interests as if they are Mr. Obernolte’s economic interests. 

Mr. Obernolte has an economic interest in Farsight because he has an investment of $2,000 or more in the company.  He also has an economic interest in Farsight because it is a source of income, i.e. his pro rata share of the company’s annual income totals $500 or more.  (Section 82030(a).)
Farsight and Mr. Obernolte have a potential economic interest in the leasehold interest in the hangar leased by Farsight on a month-to-month basis.  Under the Act, an interest in real property includes a leasehold interest in real property within the official’s jurisdiction. (Section 82033).  However, the terms “interest in real property” and “leasehold interest,” as used in the Act, do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Accordingly, the hangar rented by Farsight is not considered an economic interest in real property for purposes of this analysis. 
Finally, a public official always has an economic interest in his or her personal finances.  (Section 87103; Regulation 18703.5.)
Step 4.  Will Mr. Obernolte’s economic interests be directly or indirectly 
involved in decisions he will make, participate in making or influence as a public official?
The governmental decisions that Mr. Olbernolte will face involve decisions whether to build additional rental hangars at the airport, whether to build one hangar larger than the others to accommodate larger airplanes such as the one his company has ordered and whether to convert the former maintenance hangar to a rental hangar. 

Business Entities and Sources of Income.  Under Regulation 18704.1(a) a person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

It does not appear that Farsight is initiating the proceeding at which BBAD’s board members will be voting on the decisions regarding the hangars by filing an application, claim appeal, or similar request, nor is it a named party in, or the subject of, a proceeding concerning such decisions.
  Accordingly, Farsight will not be directly involved in the decisions regarding the airport hangars. Business entities and sources of income that are not directly involved in governmental decisions under the rules quoted above are regarded as indirectly involved.  (Regulation 18704.1(b).)  
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�   Placing its name on a waiting list to obtain a lease for another hangar might be construed as filing an application.  However, it is unlikely that this action, particularly in light of the fact that Farsight is 75th on the list, initiated the proceeding at which BBAD’s board of directors will vote on whether to add more rental hangars.  The facts indicate that the list already existed prior to Mr. Obernolte’s adding Farsight’s name to the list.





