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September 8, 2008
Chris Raymer

Taxpayers for Maldonado

P.O. Box 948

San Luis Obispo, CA 93406-0948

Re:
Your Request for Advice


Our File No.  A-08-137
Dear Mr. Raymer:

This letter responds to your request for advice on behalf of Taxpayers for Maldonado regarding the campaign provisions of the Political Reform Act (the “Act”)
 and is based on the facts presented.  The Fair Political Practices Commission does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
QUESTION

A candidate for elective state office was defeated in the primary election and is required by Section 85318 to return contributions for the general election to contributors on a pro rata basis.  What are the candidate’s duties under the Act when a contributor refuses to accept the returned contribution?  
CONCLUSION


If a contributor to the general election refuses to accept his or her share of the returned contributions under Section 85318, the committee shall pay the funds to the General Fund of the state.             

FACTS


You are the treasurer for Taxpayers for Maldonado.  In 2006, Senator Abel Maldonado ran unsuccessfully for the California State Controller.  Senator Maldonado did not make it past the primary election.  Prior to the primary election, the campaign had collected contributions attributable to the general election.  Because the campaign did not make it to the general election, contributions were returned to contributors with explanation letters after the primary election.  


The majority of the contributors deposited their returned contributions in a timely manner.  However, some contributors have yet to deposit their retuned contributions.  Following up on these contributors, the campaign has sent a letter explaining the need to accept the funds and has placed no fewer than two telephone calls to each.  Despite the campaign’s efforts, there are still contributors who have not accepted the returned contributions.  Currently, the campaign is waiting to close the campaign bank account and committee but is being held up by the contributors that have not complied with the committee’s request to accept the returned funds.          

ANALYSIS


Section 85318 provides the following:

“A candidate for elective state office may raise contributions for a general election prior to the primary election … for the same elective state office if the candidate sets aside these contributions and uses these contributions for the general election . . ..  If the candidate for elective state office is defeated in the primary election . . ., the general election . . . funds shall be refunded to the contributors on a pro rata basis less any expenses associated with the raising and administration of general election . . . contributions.”

From the facts presented, Taxpayers for Maldonado has been unsuccessful in returning contributions for the general election to some contributors because the contributors have refused to accept the returned contributions.  While Section 85318 mandates a “pro rata” return of contributions accepted for a general election upon the defeat of a candidate in a primary election, it does not provide a clear rule in those circumstances in which a contributor refuses to accept his or her proportionate share of the campaign funds.  Accordingly, we must now determine the permissible uses for these refused general election funds considering the statutory intent of Section 85318 and the statutory framework of the Act.
    

Under the Act, an election is defined as “any primary, general, special or recall election held in this state.”  (Section 82022.)  Contributions to candidates for elective state office for any particular election are limited by Sections 85301-85308 of the Act.  For purposes of the Act’s contribution limits, a primary election and a general election are considered different elections.  (Section 82022.) 


Section 85318 permits raising general election campaign funds during the primary election.  However, the candidate may use these funds during the primary election only for expenditures associated with the raising and administration of general election contributions.  Upon the defeat of the candidate, Section 85318 requires the candidate to return the funds (less any expenses associated with raising and administration of general election contributions) to contributors towards the general election on a pro rata basis.  While strict, the requirements of Section 85318 serve the purpose of preventing candidates defeated in a primary election from circumventing the Act’s contribution limits by using general election funds raised during the primary election, which would otherwise exceed the primary election’s applicable contribution limits, for purposes unrelated to the general election.
     

Accordingly, we must conclude that general election funds may not be used for any purposes other than those enumerated in Section 85318 upon the defeat of the candidate in the primary election.  In your case, where a contributor of the funds has refused to accept the returned contribution as required, the candidate shall pay the funds to the General Fund of the state.
  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Brian G. Lau


Counsel, Legal Division 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  We note that there are no precise rules for determining the sufficiency of a committee’s effort to return funds under Section 85318, but a committee is required to make a reasonable and good-faith effort.  Under the facts you have presented, the committee has sent a letter explaining the need to accept the funds and has placed no fewer than two telephone calls to each of the contributors refusing to accept the funds.  Accordingly, it appears that the committee has made a reasonable and good-faith effort.  However, the Commission does not act as a finder of fact in its advice giving capacity, and the ultimate responsibility for the disclosure of all pertinent facts rests with the public official.  (See, e.g., Oderman Advice Letter, No. A-02-340; O’Harra Advice Letter, No. A-00-174.)


	�  This letter is limited to the facts presented.  We do not offer any opinion on the legality or appropriateness of a contributor refusing to accept general election funds refunded by a candidate defeated in a primary election, nor do we address whether this refusal constitutes a violation of the Act’s applicable contribution limits.   


	�  In comparison, Section 85701 requires candidates that receive laundered funds to pay the funds to the General Fund of the state because allowing a candidate to use laundered funds would be inconsistent with the purposes of the Act and allow circumvention of the Act’s applicable contribution limits.  As with the use of laundered funds, allowing a candidate to use general election funds during the primary election or upon his or her defeat in the primary election, except as permitted in Section 85318, would be inconsistent with the purposes of the Act and circumvent the Act’s applicable contribution limits.  Accordingly, the option most consistent with the Act, if the contributor refuses to accept the refund of the funds as required by Section 85318, is to pay the funds to the General Fund of the state.





