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September 22 2008
Marcus F. Doane, M.D., M.P.H.

Medical Consultant

Licensing and Certification

Daly City District Office

350 90 Street, 2nd Floor

Daly City, CA 94105

Re:
Your Request for Advice


Our File No.  I-08-140

Dear Mr. Doane:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  You should not construe this letter as assistance on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  In addition, we base this letter on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Please note that we base our advice solely on the provisions of the Act.  Because you seek general guidance, we provide you with informal assistance.
  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090
QUESTION


Do your various retirement accounts create a conflict of interest that would prevent you from determining compliance with state and federal regulations at the University of San Francisco Medical Center (the “UCSF Medical Center”)?
CONCLUSION

No.  Your retirement accounts fall within an exception to the Act’s economic interests that could create a conflict of interest within your current position.
FACTS


You are an inspector with the California Department of Public Heath and you inspect health care facilities to determine whether they are in compliance with state and federal regulations.  You have three retirement-type accounts from the following sources:
1. You worked for the UCSF School of Nursing Institute for Health & Aging and are a member of the UC Retirement System, which is a defined benefit pension plan.  You will be eligible for benefits from the UC Retirement Plan through reciprocity with CalPERS.
2. You have a balance in a Capital Accumulation Provision II (“CAP II”) account, which is a supplemental benefit that the UC allocated to members of the defined benefit plan who were employed in 2002 and 2003.  This account is available and taxable on your retirement.  You do not determine how the money is invested.
3. You also have a balance in the university’s defined contribution plan.  You chose the two “core funds” in which to invest the balance and that the Treasurer of the Regents of University of California manages.  These funds are not registered with the Securities and Exchange Commission.  You stated during our telephone conversation that the treasurer maintains the funds, and your balance of approximately $5500 is split among potentially hundreds of stocks.
In your new position, you anticipate that you will be asked to conduct inspections at UCSF Medical Center, your previous place of employment, and the place you were employed when you initially open the above-accounts.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One: Are you a public official?
As an inspector with the California Department of Public Health, you are a public official under the Act.  (Section 82048(a).)
Step Two:  Will you be making, participating in making, or using or attempting to use his official position to influence a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official participates in making a governmental decision when he “[a]dvises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by . . . [p]reparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision” such as those listed in Regulation 18701(a)(2)(A).  (Regulation 18702.2(b).)  

By inspecting health care facilities and determining whether they comply with state and federal regulations, you will be making and influencing governmental decisions.

Step Three:  Do you have a financial interest in the decisions at issue? 
A public official has a “financial interest” in a governmental decision within the meaning of the Act if it is reasonably foreseeable that the governmental decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulation 18700(a).)  The applicable economic interests include:

“1.    An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  An interest in any business entity
 in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

“2.    An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)

“3.    Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)  
“4.    Any source of gifts to the public official if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

“5.    A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule.”  (Section 87103, Regulation 18703.5.)
The potential economic interests of which you informed us are your interest in retirement accounts that are each associated with your former position at UCSF.  The first is your UC Retirement Plan account, a defined-benefit pension plan (that has reciprocity with CalPERS).  Your second account is the CAP II account, a supplemental benefit provided to those employees who were eligible for the defined-benefit UC Retirement Plan.  

“Income,” including promised income, is defined as a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, and proceeds from any sale, gift, including any gift of food or beverage, loan, or forgiveness.  However, any payment received under a defined benefit pension plan qualified under Internal Revenue Code section 401(a) is excluded from the definition of “income.”.  (Sections 82030(b)(11).) 

Retirement plans, to the extent they consist of investment in the stock of a business entity would, ordinarily, be treated as an economic interest in that business entity if the amount invested meets the statutory threshold indicated above.  (Section 82034.)  The Act, however, provides that the term “investment” does not include “interest in a government defined-benefit pension plan.”  (Ibid.)  Accordingly, you do not have an economic interest in either of the above two retirement accounts because they are not considered as either income or an investment interest under the Act.
Your final account is a defined-contribution plan that you were also eligible for through your employment with UCSF. When you signed up to participate in this plan, you chose two “core funds” that are administered by the Treasurer of the UC Regents.  The funds are not registered with the Securities and Exchange Commission.  You currently have about $5,500 in these funds.  You explained during our telephone conversation that the money in the funds is distributed among many sectors and potentially hundreds of stocks.  You estimated that you are unlikely to have more than a few dollars in any one stock or business entity.  
The Act does not provide an exception from the definition of “investment” for defined contribution plans or for investment funds that are not registered with the Securities and Exchange Commission.  Therefore, you would have an economic interest in a business entity if you have a direct or indirect investment of at least $2000 in the stock of any one entity.
  Your interest in the stocks held in the defined-contribution plan as administered by the treasurer of the UC does not meet this threshold.  Consequently, you have no cognizable economic interest by virtue of this plan.
Because there is no promised benefit at retirement under a defined-contribution plan, and you are not currently receiving any payments from this plan, you do not have a source of income economic interest in this plan. 

Because you do not have a financial interest in the decision at issue, we do not analyze the remaining steps.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Heather M. Rowan

Counsel, Legal Division
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Enclosure

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not offer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3) copy enclosed.) 


� Section 82005 provides: “Business entity” means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.  This definition does not include nonprofits or governmental entities.


� Section 82034  also provides that “[i]nvestments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly, or beneficially, a 10-percent interest or greater.








