September 12, 2008

Britt L. Fussel, P.E.

6610 W. Grove Avenue

Visalia, CA 93291 

Re:
Your Request for Advice


Our File No. A- 08-149
Dear Mr. Fussel:
This letter responds to your request for advice regarding your duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops.  71.)  Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTION
Do you, as Assistant Director of the Tulare County Resource Management Agency, have a disqualifying conflict of interest that precludes you from participating in governmental decisions that affect Omni-Means Limited, a business that is a source of income to a business partially owned by your spouse (Visalia Land and Investment Company)?
CONCLUSION

You will have a conflict of interest in decisions that will have a foreseeable and material financial effect on Buckman-Mitchell Financial and Insurance Services, Inc., Visalia Land and Investment Company, or Omni-Means Limited.

FACTS

You are the Assistant Director with the Tulare County Resource Management Agency and are responsible for supervising the Design-Graphics Division as one of several responsibilities.  The Design-Graphics Division is responsible for preparing plans, specifications, and estimates for capital projects.  Many of these projects are designed using the resources of consulting firms.  You are responsible for making the final recommendation to the Resource Management Agency Director and the Tulare County Board of Supervisors on the selection and hiring of consultants.  Furthermore, you direct the work of the consultants through subordinate staff and provide the final review and approval of invoices for work completed.  Ultimately, you sign the construction plans prepared by these consultants on behalf of Tulare County.

Omni-Means Limited (“Omni”) is a consulting engineering firm that has offices in Roseville, California and Visalia, California.  They currently contract with the county in several design contracts valued at more than $3 million.  Omni also intends to bid on other contracts for similar services with the county in the future.

Your spouse is a partner in Buckman-Mitchell Financial and Insurance Services, Inc. (“Bruckman-Mitchell”) and owns 17.37 percent and, through Bruckman-Mitchell, she has an interest in Visalia Land and Investment Company (“Visalia”) of which she holds 11.11 percent.  Visalia owns property (land and a building) and has leased the building to Omni since August 2008. 
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)  We proceed with our analysis below.  
Steps One and Two: Are you a public official and will you be making, participating in making, or using or attempting to use your official position to influence a governmental decision?

As Assistant Director of the Tulare County Resource Management Agency, you are a public official under the Act.  (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.  (Regulations 18702.1-18702.4.)

As Assistant Director of the Tulare County Resource Management Agency, you may be called upon to make decisions regarding the selection and hiring of consultants.  Therefore, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.  (Regulation 18702.1.)
Step Three: Do you have an economic interest in the decisions at issue?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of six enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.)  The economic interests are: 

1. An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).) 
 

2. An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)  

3. Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)
 

4.  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

5.  Any source of gifts to the public official if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)
 

6. A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also known as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)


Your spouse has at least a $2,000 ownership interest in Bruckman-Mitchell and Visalia.  By virtue of your spouse’s interest, you have an indirect economic interest in Bruckman-Mitchell and Visalia and any investments that it might own. (Section 87103.)  In addition, presumably Bruckman-Mitchell and/or Visalia pay your spouse salary and other compensation.  You have an economic interest in your community property share of the income that your spouse receives from either company and assuming your share is $500 or more, these businesses would be your economic interest as sources of income as well.


Finally, your spouse’s investment in the two companies is greater than 10 percent.  “Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10 percent interest or greater.”  (Section 82030(a).)  Thus, under Section 82030(a), if a public official owns a 10 percent interest or greater in a business, either directly or indirectly, customers or clients of the business who are sources of income to that business are also considered sources of income to the public official.  

Consequently, you may also have economic interests in customers or clients of Bruckman-Mitchell and Visalia.  Thus, to the extent that Omni pays Visalia sufficient income in the form of rent such that your spouse’s share is a minimum of $1,000, making your community property share of the income $500 or more, Omni would be a source of the income to you.

You also ask whether by agreement you might eliminate the interests in the businesses in question that you hold through your spouse.  The Commission has advised that an official does not have a community property interest in the income of his or her spouse where the official and the spouse have a separate property agreement. (Morales Advice Letter, No. A-99-246(a); Vassey Advice Letter, No. A-86-201.)  Thus, if you create a separate property agreement, your spouse’s income will no longer be treated as your income, and 12 months after your community interest in the income is less than $500, you will no longer have an interest in the source.  However, you will still have an interest in Bruckman-Mitchell and Visalia.  A separate property agreement would not work to sever an investment interest.
  This is because Section 87103 treats investments held by a spouse as the public official’s investments for purposes of disqualification. 

Step Four: Is the economic interest directly involved in the governmental decision?

A person, business entity, or source of income is directly involved in a decision before an official’s agency when that person, either directly or through an agent, initiates the proceeding in which the governmental decision will be made, or is named a party in or are the subject of the decision.  (Regulation 18704.1(a)(1)-(2).)  If Bruckman-Mitchell and Visalia, initiate or is the subject of the governmental decision, they will be directly involved in that decision.  In all other cases, Bruckman-Mitchell and Visalia would only be indirectly involved in the decision.

Assuming Omni is a source of income to you, Omni would be directly involved in the consulting agreements between Omni and Tulare County.
Step Five: What is the applicable materiality standard?

As discussed above, Omni would be directly involved in any decision regarding their consulting contract or the performance of their contract.  Under Regulations 18705.1(b) and 18705.3(a), the financial effect of a governmental decision on a business entity that is directly involved in a governmental decision is presumed to be material.


Regulation 18705.1(c) sets forth the materiality standard pertinent to an economic interest that is a business entity and is indirectly involved in the decision.  For relatively small business entities,
 the materiality standard set forth in Regulation 18705.1(c)(4) applies, and the reasonably foreseeable financial effect is material if: 

(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or, 

(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or, 

(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.
�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� The distinction between an economic interest in “income” as opposed to an investment interest of an official’s spouse is based on the statutory definitions of "income," and “investment.”  “Income,” as defined in Section 82030 expressly includes only the official’s "community property interest in the income of a spouse."  (Section 82030.)  In contrast, Section 87103(a) and Section 82034, which refer to economic interests in “investments” both state that an official also has an economic interest in a business entity in which he or she has an indirect investment worth $2,000 or more. Neither Section 87103(a) nor Section 82034 refer to “community property.  An “indirect interest” means any investment in a business entity owned by the spouse of an official or by a member of the official's immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater.   (Section 87103.)  This definition is not dependent on community property law.  Rather, an “indirect” interest includes an investment owned by the spouse, whether the investment is community property or not.


	�  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity. 





	�  Because you have not provided any information regarding the size of the business entities, for purposes of example only, we are assuming that the business falls under the criteria identified herein.  You should examine the entire regulation cited to determine which materially standard applies, based on the financial size of the business. 





