September 24, 2008
Thomas S. Cohen

Weston Benshoof 

Rochefort Rubalcava MacCuish LLP
2801 Townsgate Road, Suite 215
Westlake Village, CA 91361

Re:
Your Request for Advice


Our File No. A-08-152
Dear Mr. Cohen:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

Is the Economic Development Corporation of Oxnard (“EDCO”) a “local government agency” for purposes of the Act?

CONCLUSION


Yes.  EDCO is considered a local government agency under the Act.  Therefore, it is required under Section 87300 to adopt a conflict of interest code for its employees and board members, or be included within a code.  
FACTS


You are writing on behalf of Steven Kinney, President of EDCO, and EDCO’s Board of Directors (the “Board”) regarding their obligations under the Act.  Specifically, EDCO’s Board members seek clarification regarding whether they are subject to disclosure requirements of the Act.


EDCO is a private, non-profit 501(c)(4) corporation established in 1994.  It provides the Oxnard area business community with a variety of services to facilitate business growth in Oxnard and surrounding communities.  EDCO offers assistance with entitlement and regulatory permitting, as well as project development financing.


EDCO has, in addition to Mr. Kinney and its Board, a full-time staff of two and one part-time staff member.  The 14-member Board includes the following public officials:  the Mayor of Oxnard Thomas E. Holden (President); the Mayor Pro Tem of Oxnard Dean Maulhardt; Dr. Richard Duran, President of Oxnard College; and Michael Plisky of the Oxnard Harbor District.


The Board receives its funding from investors, which include many private businesses and also the City of Oxnard (the “City”).  The City initially provided all of EDCO’s funding.  The city currently provides 60 percent of EDCO’s funding. 

The impetus for forming EDCO arose from the City and city staff.  Prior to the formation of EDCO, the City appointed several members to an Economic Development Advisory Commission (“EDAC”), and the City employed a City Economic Development Director.  Mr. Kinney, the former Economic Director, and members of the EDAC approached the City about forming a private, non-profit organization.  The city council concurred and eliminated the internal EDAC.  Mr. Kinney and others subsequently established EDCO.


As previously noted, EDCO receives approximately 60 percent of its funding from the City.  Private business and others, termed “investors,” contribute the remainder.  As noted, the City originally provided all of EDCO’s funding.


EDCO was formed to encourage and support businesses in the Oxnard area.  The City has a general goal of encouraging and maintaining local businesses.  EDCO’s role in providing assistance to local businesses is separate from City activities.  However, EDCO does act as the City’s agent for film permitting.


You state that EDCO conducts its business and board meetings pursuant to the Ralph M. Brown Act.  This is done primarily because of the participation of appointed city council members.

You wish to know, based on these facts, if EDCO is a local government agency and its board members are subject to the disclosure provisions of the Act. 
ANALYSIS


I. Determining What Entities, Generally, Are Subject To The Act


The Act prohibits a public official from making or participating in making a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  The conflict-of-interest provisions of the Act apply only to “public officials.”  A “public official” is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)


In addition, section 87300 of the Act states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employees.”  For the purposes of the Act, “agency” is interpreted to mean any state agency or local government agency.  (Section 82003; Maas Advice Letter, No. A-98-261.)


A “local government agency” is defined in the Act as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)


You ask whether EDCO board members are public officials are subject to the disclosure requirements of the Act.  The answer turns on whether the EDCO is considered a local government agency, and therefore required to adopt a conflict of interest code for its employees and board members under Section 87300, or be included within a code.

Therefore, we address whether EDCO is a local government agency.  The Commission established criteria for determining whether an entity is governmental in character in its opinion In re Siegel (1977) 3 FPPC Ops. 62.
  The Siegel factors determine whether local entities are public or private in character.


The Commission has applied the following four-part test:
 
(1) Whether the impetus for formation of the entity originated with a government agency;

(2) Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

(3) Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

(4) Whether the entity is treated as a public entity by other laws.

The Commission’s subsequent advice letters and an opinion state that it is not necessary that all four of the Siegel factors be satisfied for an entity to be considered a local government agency.  (In re Vonk (1981) 6 FPPC Ops. 1; O’Shea Advice Letter, No. A-91-570.)  It is only necessary that the entity satisfy enough of the four factors for its overall character to correspond to that of a local government agency.  (Rasiah Advice Letter, No. A-01-020.)


Therefore, the Siegel factors are not intended to be a definitive litmus test for determining whether an entity is public for purposes of the Act.  Ultimately, the test must still be a factual analysis on a case-by-case basis.  (In re Vonk, supra.)

II. Application of the Siegel Criteria to EDCO


We apply the Siegel test to the detailed facts you have provided to determine whether EDCO should be considered a “local government agency” under the Act.


1.  Did the impetus for formation of the entity originate with a government entity?


In your letter, you state that the idea for creating EDCO “did arise from the City itself, or at least from City staff.”  You explained that the formation of EDCO came from city employees, members of the Economic Development Advisory Commission (“EDAC”) and the City’s former Economic Development Director, Mr. Kinney, who is now president of EDCO.  These city employees approached the city council about establishing EDCO, a private non-profit organization that would take over the functions of EDAC.  EDCO was subsequently established by members of EDAC and Mr. Kinney and the city eliminated EDAC.  

Based on your facts, it appears that the initial impulse for the formation of EDCO was “from the City itself or at least from City staff.”  The City and its staff were closely involved in the process.  Formation of EDCO would likely not have occurred without the participation and support of the city council and city staff.  Because of the City’s close involvement with the creation of EDCO, we conclude that the Siegel formation criterion is met.


2. Is the entity substantially funded by, or is its primary source of funds, a government agency?


You note in your letter that “the City originally provided all of EDCO’s 
funding . . .”  Currently, EDCO “receives 60 percent of its funding from the City.”  Private business and other parties, termed “investors,” contribute the rest.  Thus, EDCO has both public and private sources of funding.  However, the City originally provided all the funding for, and continues to provide the majority of the funding for EDCO.  Therefore, we conclude that this criterion is also met.  
3. Is one of the principal purposes for which the entity is formed, to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?


In the Siegel opinion, this third criterion is a two-part inquiry that examines whether an entity performs a public function, and whether the service provided is one that is traditionally performed by public agencies.  (Stark Advice Letter, No. A-03-015.)
A. Public Function:


We first look at factors considered by the Siegel opinion to be relevant to determining whether an entity performs a public function.  One such factor is the degree to which government actors control or are involved in its operations.


In the Siegel opinion, supra, the Commission noted that “further evidence that the Corporation is fulfilling a public function under this plan is that the water system is to be operated solely by city employees.”  In addition, the opinion looked at whether city council members were members of the board of the nonprofit Corporation and considered the fact that the city council had a right to disapprove the name of anyone submitted to serve on the board.  (In re Siegel, supra.)


According to your facts, EDCO is a private non-profit corporation whose purpose is to encourage and support business growth in Oxnard and surrounding communities.  It offers assistance with things such as entitlement and regulatory permitting and project development financing.  Its 14-member Board has four city officials including the Mayor and Mayor Pro Tem of Oxnard.  While there appears to be a measure of governmental control and involvement in EDCO’s operations, the majority of the Board is not composed of city officials.
The corporation in Siegel was clearly involved in a traditionally public activity—the operation and maintenance of a water system.  Here EDCO is involved in permitting, business promotion, and business development for the city and surrounding areas—a function traditionally performed by cities, but also sometimes performed by nongovernmental entities.
  In addition, EDCO serves as the City’s agent, and point of contact, for film permitting.  
We find that EDCO is performing a public-private function, with some involvement and input from city officials.

B. Service Traditionally Performed by Public Agencies:


Secondly, we look at factors considered by the Siegel opinion to be relevant in determining whether an entity performs a function that has traditionally been performed by public agencies.


According to information provided in your letter, EDCO is performing a function that was performed by city employees and EDAC, a city advisory commission.  City employees and members of the commission approached city council members to establish EDCO.  Based on your facts, it appears that business promotion and development was a service historically provided by the city to the community.

Under the facts presented, it appears that EDCO is performing a semi-public function (with some input and involvement by city officials), and is providing a service that the city of Oxnard, a government agency, has traditionally performed.  Therefore, this factor is also met.

4. Is the entity treated as a public entity by other statutory provisions?


The final factor which is considered in evaluating an entity’s status under the Act is whether the entity is treated as a public entity by other provisions of law.  The corporation at issue in the Siegel opinion was recognized as a public body in both tax and securities law.  

Your facts also state that EDCO is a nonprofit entity under both federal and state laws.  Because of this nonprofit status, EDCO presumably has tax exempt status and thus, enjoys tax benefits similar to public agencies.  This factor alone does not meet this fourth criterion.  (Carter Advice Letter, No. A-02-202.) 
However, your facts indicate that EDCO has determined that the Ralph M. Brown Act (open meeting laws) applies to its business and board meetings.  Consistent with prior advice, the requirement to follow the open meeting laws weighs in favor of the fourth criterion of the Siegel analysis.  (Kranitz Advice Letter, No. A-03-204; Stark, supra; Alperin Advice Letter, No. A-95-118.)  
Conclusion:


In applying the Siegel test to the facts presented in your letter, we find that all of the four factors are met.  Thus, we conclude that EDCO is a local public agency within the meaning of the Act, and will be required to have a conflict of interest code for its employees and its Board, or be included within a code pursuant to section 87300.  
If you have other questions on this matter, please contact me at (916) 322-5660.
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� The Commission, in the Siegel opinion, determined that the Pico Rivera Water Development Corporation, a nonprofit corporation, was a local government agency subject to the Act.  The corporation was founded to acquire, maintain, and operate a water system.  


	�  In re Leach, (1978) 4 FPPC Ops. 48, involving two nonprofit corporations –a business association and Chamber of Commerce— that the Commission using Siegel factors concluded were not “agencies” under the Act because of contracts that they entered into with the City of Bakersfield.  However, note that the Leach opinion can be distinguished from the instant case in that the business association and the chamber did not meet any of the Siegel factors.  The entities were in existence prior to commencing a contract with the city for business services and operation of a convention bureau.  Both entities received the bulk of their operating funds from private sources.  The entities performed public-private functions that did not rise to the level of a government service, and neither corporation was treated as a public body by other laws.  





