September 23, 2008
Andrew J. Morris 

Best, Best & Krieger LLP

400 Capitol Mall, Suite 1650
Sacramento, California 95814
Re:
Your Request for Advice

Our File No.  A-08-162
Dear Mr. Morris:

This letter responds to your request for advice on behalf of Jackson City Manager Mike Daly
 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   This letter is based solely on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application of other laws such as common law conflict-of-interest or Government Code Section 1090. 

QUESTION

May Mike Daly, the Jackson City Manager, participate in discussions and negotiations with the Amador Water Agency and other entities for the purpose of defining the City of Jackson’s domestic water service areas, and may he advise the city council regarding possible legal action on the matter?

CONCLUSION


Yes.  Even if you determine that there is a reasonably foreseeable financial effect on Mr. Daly’s property as a result of the decision, the public generally exception would allow Mr. Daly to participate. 
FACTS


Amador Water Agency (“AWA”) operates the Amador Water System through which it provides water services to various communities and the surrounding areas of Amador County.  AWA additionally provides wholesale treated water service to the City of Jackson (the “City”) pursuant to an agreement, as amended.  The water agreement, and specifically the second amendment to the water agreement, reaffirms AWA’s consent to the City’s provision of water services within the Jackson Water Service Area (“JWSA”).  The amendment also commits AWA and the City to working together to develop non-overlapping water services areas.
AWA now seeks to become the sole domestic water service provider to a proposed development project know as the Wicklow Project.  The Wicklow Project is located outside the City’s jurisdictional boundaries but within the JWSA.  Notwithstanding the exiting boundaries, AWA has petitioned Amador County, as the lead agency for the Wicklow Project, to name AWA as the sole domestic water service provider to the Wicklow Project.  

The city manager lives within 300 feet of the Wicklow Project on a lot of approximately 11,108 square feet, or just over ¼ acre.  The city manager has consistently presumed the existence of a conflict of interest regarding the Wicklow Project and has avoided participating in or influencing the decision-making process in respect to the Wicklow Project.


It has become apparent to the City that AWA and the City may not have the same understanding of each entity’s separate water service responsibilities as set forth in the various agreements between the City and AWA.  To resolve this matter, the City must hold discussions with AWA to clarify the City and AWA’s separate domestic water service areas throughout the JWSA.  The city council desires for the city manager to participate in these discussions regarding the JWSA, including discussions regarding the provision of domestic water service to the Wicklow Project.  As such, the City requests assistance in determining whether the city manager may represent the City in discussions regarding the provision of domestic water service within the JWSA, which discussions will include and at times focus on the Wicklow Project.

In our telephone conversation of September 19, 2008, you provided additional facts as follows:  The decision regarding approval of the Wicklow Project has not yet been finalized, but it is a county decision in which the city council is not, and has not been, involved.  The governmental decision about which you inquire involves the city manager’s participation in discussions and possible legal action concerning which entity will provide water service to the Wicklow Project when it is approved.  If the water service is provided by the City, the customer base in the JWSA will be expanded, and the amount each customer pays for his or her water services could potentially go down by as much a $10 per month.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1:  Is City Manager Daly a Public Official Under the Act?
Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government entity.”  Under this definition, the Jackson city manager is a public official.
Step 2: Will City Manager Daly be Making, Participating in Making, or Influencing a Governmental Decision?
Regulation 18702.2 states that a public official participates in a governmental decision, when acting within the authority of his position he “negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision,” inter alia, to enter into or modify a contract.  Therefore, the city manager will be making, participating in making, or otherwise using his official positions to influence a governmental decision.

Step 3:  Does City Manager Daly Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (Section 87103; Reg. 18703.5). 

The only potential economic interests you have identified are (1) a real property economic interest that results from Mr. Daly’s financial interest in his home, which we assume is worth more than $2,000, and (2) an economic interest in his personal finances as a result of the potential decrease to his water bill.  Because you have not identified any other potential economic interest, our analysis is limited to Mr. Daly’s real property interest in his residence and his interest in his personal finances.
Step 4:  Is The Economic Interest Directly, or Not Directly, Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or not directly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in Regulation 18704.2 apply.  (Regulation 18704(a)(2).)  For governmental decisions affecting an official’s personal finances, the standards in Regulation 18704.5 apply.
Real Property:

Regulation 18704.2(a) states, in pertinent part: 
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision.”

With respect to the Wicklow project, because Mr. Daly’s real property is located within 500 feet of the boundaries of the property that is the subject of the governmental decision, his property is directly involved.
Personal Finances

Regulation 18704.5 provides as follows:
“A public official or his or her immediate family are (sic) deemed to be directly involved in a governmental decision [that] has any financial effect on his or her personal finances or those of his or her immediate family.”

Because you have indicated that the amount Mr. Daly pays for his water services could be affected by the decision, his economic interest in his personal finances is also directly involved.
Step 5:  Materiality Standard


A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  
For real property economic interests directly involved in a governmental decision, the materiality standard in Regulation 18705.2(a)(1) states:

“(a) Directly involved real property.
“(1) Real property, other than leaseholds.  The financial effect of a governmental decision on the real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any [not even one penny’s] financial effect on the real property.”

This is known as the “one penny rule,” and any reasonably foreseeable financial effect on the property is presumed to be material. 
� Your letter indicates that you are seeking advice on behalf of the Jackson City Council.  In our telephone conversation of September 19, 2008, you indicated that that was a “drafting error,” and you are, in fact, seeking advice on behalf of the Jackson City Manager, Mr. Daly.  


	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





