September 30, 2008

Douglas P. Haubert

Aleshire & Wynder, LLP

1515 West 190th Street

South Tower, Suite 565

Gardena, California 90248

Re:
Your Request for Advice


Our File No. A-08-164
Dear Mr. Haubert:


This letter responds to your request for advice on behalf of the members of the city council of the City of Lynwood regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTIONS

1.  May Councilmember Castro, a plaintiff in a successful lawsuit against the city, participate in a governmental decision to settle the remaining unresolved issue in the lawsuit, plaintiffs’ motion for attorneys’ fees, since she and her co-plaintiff are not obligated to pay attorneys’ fees except on a contingency basis and have assigned to their attorney their right to recover attorneys’ fees?
2. May Mayor Santillan participate in the decision to settle the attorneys’ fees 
issue if the law firm requesting the fees represented her in a matter four years ago?
3. May Councilmembers Rodriguez, Florez and Morton participate in the 
decision to settle the attorneys’ fees issue where the underlying litigation sought to force the city to hold a recall election and Councilmembers Rodriguez, Florez and Morton supported the recall and were subsequently elected to their city council seats at the recall election?
CONCLUSIONS

1.  Yes.  Because Councilmember Castro has no economic interest in the litigation and the only money that may be payable by the city will be paid to her attorneys, she may participate in governmental decisions regarding the settlement of the attorneys’ fees issue.

2.  Yes.  You have not identified any economic interests of Mayor Santillan that will be affected by the city’s decisions to settle the attorneys’ fees issue.

  3.  Yes.  You have not identified any economic interests of Councilmembers Rodriguez, Florez and Morton that will be affected by the city’s decisions to settle the attorneys’ fees issue.






FACTS


As the City Attorney for the City of Lynwood, your firm has been authorized to request advice on behalf of Mayor Santillon and Councilmembers Castro, Rodriguez, Florez and Morton.  They are asking if they may participate in settlement discussions regarding the last remaining issue, a motion for an award of attorneys’ fees brought by the plaintiffs, in a lawsuit in which the city was ordered to place a recall petition on the ballot.  Councilmember Castro is a co-plaintiff in the lawsuit.  She and Councilmembers Rodriguez, Florez and Morton had supported the recall petition.  At the recall election, Councilmembers Rodriguez, Florez and Morton were elected to the city council.  While Councilmember Castro did not win a seat in the recall election, she was later elected in the regular municipal election in November.


You have provided a copy of the “Declaration of Fredric D. Woocher in Support of Petitioners’ Motion for an Award of Attorneys’ Fees and Costs” in which attorneys’ fees and costs are sought against the city in the sum of $265,541.04.  You indicate that plaintiffs’ counsel recently offered to reduce the amount sought in an effort to reach a settlement before the motion is heard.  In his sworn declaration, attorney Woocher states that he agreed to represent the plaintiffs on an entirely contingent basis, without charge, and that plaintiffs agreed to assign to his firm the right to seek and obtain an attorneys’ fee award from respondents.  He stated that other than this agreement to assign any fee award to the firm, the plaintiffs have no financial obligation to pay his firm any attorneys’ fees or costs incurred in the litigation.  There is no written retainer agreement between Councilmember Castro and Mr. Woocher’s firm.  While Councilmember Castro is a named plaintiff in the lawsuit, she would not receive any payment as a result of any award of attorneys’ fees.  
To date, Councilmember Castro has not participated in any city council discussions about the case, including any discussion that might involve settlement.






ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1.  Are the five councilmembers “public officials” within the meaning of Section 87100?

As city councilmembers in Lynwood, each councilmember, including the mayor, is a “member, officer, employee, or, consultant of a state or local government agency” and, therefore, is a “public official” subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).) 


Step 2.  Will the councilmembers be making, participating in making or influencing a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  As members of the Lynwood City Council, Mayor Santillan and the other council members will be discussing and voting on whether to settle the remaining issue in the litigation against the city.  They will, therefore, be making and participating in making governmental decisions. 


Step 3.  What are their economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Councilmember Castro

Ordinarily, as a co-plaintiff in a lawsuit against the city, Councilmember Castro would have an economic interest in a decision to settle the lawsuit as a potential source of income and as a decision affecting her personal expenses, income, assets, or liabilities.  However, as indicated in the sworn declaration of her attorney, neither Councilmember Castro nor her co-plaintiff in the lawsuit have any liability for attorneys’ fees and any monetary recovery resulting from the settlement of this particular case will not go to the plaintiffs but to their attorneys.  Under these circumstances, Councilmember Castro has no economic interest in the settlement negotiations of this litigation.   
The only other economic interest possibly implicated would be the compensation Councilmember Castro is paid by the city in her capacity as a member of the city council.  The Act, however, excludes from the definition of “income” any “salary and reimbursement for expenses or per diem, and social security, or other similar benefit payments received from a state, local, or federal government agency . . ..” (Section 82030(b)(2).  Thus, the city is not a source of income to Councilmember Castro or to the other city council members.  Also, in any event, the city council’s decision on whether or not to pay attorneys’ fees does not appear to have a reasonably foreseeable effect on the fact that Councilmember Castro now holds office.
Mayor Santillan

The only relationship you have disclosed between Mayor Santillan and the litigation is that the law firm representing plaintiffs also represented Mayor Santillan in a lawsuit four years ago.  That, too, was a case against the city involving an election dispute and Mayor Santillan was a co-plaintiff in the case.  The case was handled on a contingency fee basis and attorneys’ fees were paid by the city pursuant to an award of attorneys’ fees.  These facts do not give rise to an economic interest in the law firm. 
Councilmembers Rodriguez, Florez and Morton

 As discussed above regarding Councilmember Castro, the fact that these 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





