October 7, 2008

Veronica A. F. Nebb
Senior Assistant City Attorney

City of Martinez
Walter & Pistole

670 West Napa Street, Suite F

Sonoma, CA 95476
Re:
Your Request for Informal Assistance

Our File No.  I-08-168
Dear Ms. Nebb:

This letter is in response to your request for advice on behalf of Martinez Mayor Rob Schroder regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request concerns a series of future decisions, we are treating your request as one for informal assistance.
  Please note, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  (Regulation 18329(b)(8)(D).)  This letter should not be construed as assistance on any conduct that may have already taken place. ( See Regulation 18329(b)(8)(A).) 
QUESTION

May Mayor Schroder participate in decisions regarding the Beaver problem in Alhambra Creek if he has sources of income that own property in the Alhambra Creek area?
CONCLUSION

Mayor Schroder may participate in decisions regarding the Beaver problem in Alhambra Creek so long as the decisions do not materially affect the mayor’s economic interests.
FACTS

Rob Schroder is the elected mayor of the city of Martinez.  The city council will soon consider remedial action that the city can take with respect to Alhambra Creek.  Alhambra Creek is a natural drainage channel that runs through the downtown area of the city.  Last year, the city became aware that a group of beavers was utilizing Alhambra Creek as their home.  The beavers have constructed three dams in the creek within the downtown area.  

Property owners have complained that the beaver activity has increased risk of flooding and beaver burrowing has damaged the soil surrounding the creek.  The property owners are threatening litigation if the beaver problem is not resolved.  

The city is considering one or more of the following:

(1) Remedial repair and improvements to the creek to stabilize the bank.

(2)  Remedial repair and improvements to the creek to remove the beaver dams and restore the creek.

(3)  Remedial repair and improvements to the creek, not including the removal the beaver dams, to restore the flood control capacity of the creek.  
(4)  Relocation of the beavers to another part of the creek away from the downtown area.

(5)  Relocation of the beavers from the creek.

(6)  Extermination of the beavers.  


Mayor Schroder is an employee of Schroder Insurance Services (SIS).  As an employee and President of SIS, the mayor receives salary and has received a contribution to his IRA from SIS (along with other employees) of more than $500.  The mayor does not receive any commission income on the sale of insurance products.  However, he has received a bonus from SIS of more than $500.  You stated that the bonus was not directly associated with any stock ownership or individual sales, but was based on the company’s overall performance.  Mayor Schroder is also an owner of 33.33 percent of SIS valued at greater than $2,000.
ANALYSIS
A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.) The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision. (Regulation 18700(b).)
Steps 1 and 2.  Is Mayor Schroder a public official who will be making, participating in making, or attempting to use his official position to influence a governmental decision?
The conflict-of-interest prohibition only applies to public officials. (Section 87100.)  As mayor of the city of Martinez, Mayor Schroder is a “public official” subject to the prohibition. (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decision that will have a reasonably foreseeable material financial effect on any of his economic interests.  Since the mayor is asking if he may vote on the Alhambra Creek Beaver situation, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.  
Step 3.  Economic Interests.
A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on the following economic interests:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); 

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
You ask about the following economic interests of the mayor:  

Schroder Insurance Services:
  The mayor owns 33.33 percent of his employer, SIS, an ownership interest that is valued at greater than $2,000.  He is also employed by SIS and earns a salary and receives benefits as SIS’s president of more than $500. 

Sources of Income through SIS:  You noted that Mayor Schroder does not receive commission income from SIS, but has received a bonus of more than $500 within the past 12 month.  You also stated the bonus was not associated with any sale of an insurance product.  
Under some circumstances a bonus or “incentive income” may be considered to be from a customer even though the employer actually pays the bonus.  However, Regulation 18703.3(d) provides that “incentive income” does not include (1) official bonuses for activity not related to sales or marketing, the amount of which is based solely on merit or hours worked over and above a predetermined minimum, or (2) executive incentive plans based on company performance, provided that the formula for determining the amount of the executive’s incentive income does not include a correlation between that amount and increased profits derived from increased business with specific and identifiable clients or customers of the company.  Assuming these provisions apply to the bonus payment, the bonus would not be attributed to any specific customer.

The mayor owns 33.33 percent of SIS.  As an owner of the business, the mayor has an economic interest in any sources of income to the business in which his pro rata share of that income (33.33 percent) aggregates to $500 or more during the 12-month period before the decision.  You indicated that only four customers of SIS that have interests in the Alhambra Creek area have been sources of income to SIS in excess of $500 in the past 12 months. Of those four, only two have paid SIS enough to make the mayor’s pro rata share $500 or more.  Owner A (the “trust”) and Owner C (the “partnership”) each separately own several properties in the downtown within the area which could be potentially affected by flooding or creek improvements.  None of the other customers listed in your letter would be considered sources of income to the mayor.
Step 4.  Direct Versus Indirect Involvement.
A person, including a business entity or trust that is a source of income to an official, is directly involved in a decision if the person initiates, is a named party in, or the subject of, the decision.  (Regulation 18704.1(a).)  A person is the subject of a decision if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Ibid.)  When a person is not directly involved in a decision, we consider that person indirectly involved for purposes of finding the relevant materiality standard.
None of the mayor’s economic interests initiated the Alhambra Creek decision.  Moreover, the decision does not involve the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with any of the mayor’s economic interests. Therefore, the economic interests are indirectly involved in the city council’s decision concerning the Alhambra Creek Beavers.
Steps 5 and 6. Applicable Materiality Standard and Reasonable Foreseeability.
SIS and the partnership:  Regulation 18705.1(b) sets forth the materiality standards for business entities that are indirectly involved in a decision, including business entities that are sources of income to a public official.  (Regulation 18705.3(b)(1).)  The standards in the regulation vary depending upon the size of the business entity.  The bigger the business entity, the greater the monetary impact a decision must have in order for the effect to be material.  Assuming that SIS, the partnership, and the trust are all business entities and are relatively small businesses (those with net income of less than $500,000 for the most recent fiscal year), the financial effects of a decision are material if it is reasonably foreseeable that:  

�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requester with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c), enclosed.) 


�  You have not stated that SIS owns or leases property in Martinez.  However, if it does lease or own property in the city this would also need to be analyzed.  





�  If this assumption is not correct you should contact us for further advice.  





