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February 9, 2008

Douglas P. Haubert

Aleshire & Wynder, LLP

South Bay Centre

1515 West 190th Street

South Tower, Suite 565

Gardena, California 90248

RE:
Your Request for Advice


Our File No. A-08-172a
Dear Mr. Haubert:


This letter responds to your follow-up request for advice
 on behalf of Irwindale City Councilmember Mark A. Breceda regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest or Government Code Section 1090.

QUESTION

Based on the change of facts indicated in this request, does Councilmember Breceda have a conflict of interest participating in a governmental decision to issue a conditional use permit that would allow the sale of distilled beverages at a restaurant located in the Irwindale Plaza?

CONCLUSION


No.  Our advice remains the same, and Councilmember Breceda may participate in the governmental decision over whether to issue the conditional use permit, so long as there are no factors resulting from the decision that would reasonably foreseeably result in a material financial effect on Councilmember Breceda’s real property economic interest. 

FACTS


In your original request, you provided the following facts:  The City of Irwindale (the “City”) is located in Los Angeles County and consists of approximately 9.5 square miles with about 1,500 residents.  The City has adopted zoning laws regulating land use.  Some uses are permitted only after issuance of a conditional use permit (“CUP”) by the city council, after a public hearing.

 
The city council recently considered whether to issue an amended CUP to the operator of a bar and restaurant, Mariscos Uruapan, located at 16043 Arrow Highway.  The bar and restaurant has been in operation for several years with a license to sell beer and wine.  The business owner now wishes to sell distilled spirits, which requires an amendment to the CUP.

Mariscos Uruapan is a dine-in restaurant located in the Irwindale Plaza shopping center, a medium-sized center of about two acres.  In addition to Mariscos Uruapan, Irwindale Plaza has a main building with several storefront tenants (grocery store, sandwich shop, beauty salon) and a drive through Jack-in-the-Box restaurant.  Irwindale Plaza consists of several separate lots that have been combined into one center.  The Jack-in-the-Box sits on its own lot, and Mariscos Uruapan sits on its own lot.  In our telephone conversation of October 27, 2008, you indicated that the restaurant and the Jack-in-the-Box buildings each encompass the entire lot upon which they sit.  

The remaining lot contains all of the businesses in the shopping center and the parking lot, and all of the businesses share the parking lot under a reciprocal easement.  

After a public hearing, the city council voted 2-2 on the proposed CUP amendment, with Councilmember Breceda abstaining upon advice from legal counsel.  Another proposal to amend the CUP will likely be brought back to the city council in the next 60 days.  

The basis for Councilmember Breceda’s abstention is an imminent ownership interest in a parcel of land that contains a fruit market within 500 feet of Irwindale Plaza.  The land was owned by a recently deceased family member of Councilmember Breceda, whose will provides that several family members, including Councilmember Breceda, shall inherit the land.  The estate has not been settled and will not be settled for at least several months, so title of the property will not be transferred until after the next vote on the Mariscos Uruapan CUP amendment.  The fruit market is owned and operated by other individuals who leased the property from the deceased family member.2
The property line of the market plaza is approximately 250 feet away from the property line of Irwindale Plaza.  However, the property line of the market property is approximately 600 feet from the property line of Mariscos Uruapan. 

The above facts remain the same except that your previous information that Mariscos Uruapan restaurant occupied its own parcel was incorrect.  You have now been informed that six parcels comprise the Irwindale Plaza, and the Mariscos Uruapan Restaurant is located on the parcel that comprises the majority of the plaza’s property, and it extends to within 250 of the fruit market property owned by Councilmember Breceda.
ANALYSIS

POTENTIAL CONFLICT OF INTEREST


In our previous letter, our conclusion was based upon the fact that the only interest of the real property (that is the subject of the decision) that was within 500 feet of Councilmember Breceda’s property was the interest in the easement.  Based on those facts, we stated:

“… we do not see where it is substantially likely that a decision to allow the sale of margaritas at a Mexican restaurant that sits 600 feet from the fruit market and that has an easement that runs through a parking lot that sits as close as 250 from the fruit market will have any financial effect on the value of the property on which the fruit market sits.   Accordingly, absent additional facts indicating that the governmental decision will have any reasonably foreseeable financial effect on the property on which the fruit market sits, no potential conflict of interest exists for Councilmember Breceda in participating in the decision.”

Your new facts now indicate that the property itself, and not just the easement, are within 500 feet of Councilmember Breceda’s property.  However, the decision still affects only the limited area of the property upon which the restaurant sits, as the license will presumably limit the consumption of alcohol to the restaurant itself and not extend to the entire parking lot.

The Commission has crafted an exception to the literal boundary-to-boundary measurement under the 500 foot rule, applicable in cases where the governmental decision affects only a clearly defined, specific, and isolated site, such as a particular building on a large tract or land.
 (Mais Advice Letter, No. A-03-302; Whitson Advice Letter, A-03-007; Ball Advice Letter, No. 01-279; Kaplan Advice Letter, No. A-98-224.)  We find that under the facts present here, where it appears that the effects of the governmental decision will be confined to an isolated site of the plaza more than 500 feet from Councilmember Breceda’s property, the 500 foot rule does not apply, and it is not reasonably foreseeably that there will be a material financial effect on Councilmember Breceda’s property as a result of the governmental decision.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
William J. Lenkeit


Senior Counsel, Legal Division
WJL:jgl
� Your original request was submitted on October 1, 2008, and we responded on November 18, 2008.


� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 





2 In your request you indicated that the fruit market was owned by Councilmember Breceda’s family member.  In our telephone conversation of November 7, 2008, you confirmed that only the land was owned by the family member, who leased the property to the fruit market owner.








