October 21, 2008
Lori J. Barker
City of Chico

Office of the City Attorney

411 Main Street, 3rd Floor

Chico, California 95927
RE:
Your Request for Informal Assistance

Our File No. I-08-175
Dear Ms. Barker:


This letter responds to your further request
 for advice on behalf of the Chico City Council regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your request seeks general information we are providing informal assistance.
  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION

May the city council use the segmentation process to defer consideration of the Downtown Areas site until further review and recommendation by a committee and, in the meantime, proceed with consideration of the Mangrove Avenue site as part of its review for an updated general plan?
CONCLUSION

Yes. Regulation 18709 may be used to allow the members of the board of supervisors and the planning commission to participate in the consideration of the Mangrove Avenue site as part of the general plan update under the procedures outlined below and consider the Downtown Areas site at a later date, so long as the segmented decisions meet the conditions applicable under the regulation.
FACTS


In your previous letter, we considered the following facts:

The City of Chico (the “City”) is in the beginning stages of preparing an updated general plan.  On October 7, 2008, the city council will be asked to consider three land use/growth alternatives and to give direction to staff as to which alternative should be considered the preferred alternative.  All three alternatives will then be analyzed by staff although the preferred alternative will be analyzed in greater depth.

 
The purpose of selecting an alternative is to choose a preferred scenario for how the City will grow during the next 20 years, and each alternative represents a different scenario.  For example, one alternative contemplates growth consisting of primarily infill and increased density, while one contemplates significant growth occurring in new development areas.

Two of the alternatives include additional areas that are currently outside of the City but which could be considered for future incorporation within the City.  These areas are referred to as potential growth areas.  Each alternative also includes a number of sites consisting of one or more parcels of land that are defined as opportunity sites.  The opportunity sites contemplate changes to current land use designations, uses, or densities than currently applies to those sites.

At this time, particular changes to land use designations, other than on the specific sites mentioned above, are not being discussed.  Each alternative includes all of the current city limits.

During the selection of the preferred land use alternative, the council will be asked to individually look at each of the areas identified as a potential growth area to determine whether it should be included in the preferred alternative and will be asked to look at each opportunity site to determine whether the current land use designation should be changed and, if so, how.

Some of the council members have a property interest either in the growth alternative area or opportunity site or within 500 feet of the areas boundaries.  Each of the growth areas and opportunity sites can be a discreet decision and they are not interrelated.
In your supplemental letter to your request, you provided the following additional information along with maps depicting the areas:

Downtown Areas

The first three maps are labeled “Downtown” and depict three distinct alternatives (labeled Alternative A, B, and C).  Each one represents a different mix of uses in the downtown area.  At its meeting, the city council will be asked to review each of these and choose one as presented (or potentially as modified) as the preferred way to proceed with preparing the City’s new general plan.
One council member owns a business in that downtown area and has a leasehold interest in the property on which the business is located.  A second council member has an ownership interest in a parcel of real property in that area.

Vanella Orchard


The second set of maps is labeled “Vanella Orchard” and again present three separate alternatives (labeled Alternative A, B, and C).  Currently, the properties on these maps are used for orchards, and they are surrounded by residential development.  Each map represents a different scenario of general plan land use designations that could apply when this property is ultimately developed.  Again, the city council will be asked to choose one of these alternatives as the preferred scenario for the new general plan.

One council member has an ownership interest in real property located within 500 feet of this site.

Mangrove Avenue

The last map is labeled “Mangrove Avenue.”  This map presents a change of land use designation from that which exists under the current general plan. At the council meeting, the city council will be asked if they agree that this would be an appropriate change to include in the new general plan.

One council member has a business within this area and a leasehold interest in the property on which the business is located.


You now submit the following new facts:

You have now determined that the distance of Councilmember Wahl’s property is, in fact, more than 500 feet from the boundaries of the Vanella Orchard site.  Consequently, he no longer has a presumed conflict of interest.  Because he was the only member of the council to have a potential conflict of interest with respect to this property, there is no longer any reason that the decision on the Vanella Orchard site will need to be segmented from the general plan decision, as no members of the city council have a potential conflict of interest in participating in the decision.

On October 6, 2008, the city council met to address the issues identified in our previous letter.  Subsequent to that meeting, the city council now wishes to consider deferring discussion of the Downtown Areas site in order to allow an existing downtown committee to provide a recommendation as to this site.
Given the above, you wish to know if the following procedure is acceptable:  At the meeting on October 21, 2008, the first item to be considered will be the Mangrove opportunity site (with Councilmember Bertagna disqualified).  The next item will be the Downtown Areas (with Councilmembers Schwab and Wahl disqualified).  When the Downtown Area is considered, the remaining council members may then decide either to deferred action on the downtown site and refer it to committee for a recommendation or, in the alternative, make a decision as to the land use designations that should be applied to that area for the preferred alternative.
If the discussion on the downtown area is deferred, you would like to ask the city council to go ahead and consider all of the other opportunity sites and make a decision on the preferred growth alternative, minus the downtown area, the downtown area would then be brought back to the city council for separate consideration and action at a later date.
ANALYSIS

POTENTIAL CONFLICT OF INTEREST


In our previous letter we addressed the applicable conflict-of-interest provisions of the Act and discussed how they applied under the facts presented.  There is no need to further address these issues, as you follow-up question solely concerns segmentation in light of the change circumstance since your last letter.  In short, of the three areas in which conflicts were presented in the last letter and for which you sough advice as to how the decisions could be segmented for these areas, only two remain, and one of these areas that remains may not be ready to be considered at this time.


Essentially, the only facts that have now changed are that there is one less decision in the group to be segmented, and of the two remaining one may be ready to decide before the other.  We do not see where these facts change anything provided in our previous advice to you.
Regulation 18709 provides the procedures for segmentation and states as follows:  

“(a) An agency may segment a decision in which a public official has a financial interest, to allow participation by the official, provided all of the following conditions apply: 
“(1) The decision in which the official has a financial interest can be broken down into separate decisions that are not inextricably interrelated to the decision in which the official has a disqualifying financial interest;
“(2) The decision in which the official has a financial interest is segmented from the other decisions;
“(3) The decision in which the official has a financial interest is considered first and a final decision is reached by the agency without the disqualified official’s participation in any way; and
“(4) Once the decision in which the official has a financial interest has been made, the disqualified public official’s participation does not result in a reopening of, or otherwise financially affect, the decision from which the official was disqualified.
“(b) For purposes of this regulation, decisions are “inextricably interrelated” when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.
“(c) Budget Decisions and General Plan Adoption or Amendment Decisions Affecting an Entire Jurisdiction: Once all the separate decisions related to a budget or general plan affecting the entire jurisdiction have been finalized, the public official may participate in the final vote to adopt or reject the agency’s budget or to adopt, reject, or amend the general plan.”

So long as you still represent that the decisions can be discreet decisions that are not interrelated and can be broken down into separate decisions that are not inextricably interrelated to each other or the overall decision, and you follow the procedures outlined above, you may segment the decisions as you have outlined herein.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 

� You are now seeking advice with respect to a follow-up question from you previous request in the Barker Advice Letter, No. I-08-170.


� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).





