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November 18, 2008

John G Barisone

Santa Cruz City Attorney

333 Church Street

Santa Cruz, CA 95060

Re:
Your Request for Informal Assistance

Our File No.  I-08-176
Dear Mr. Barisone:

This letter responds to your request for advice on behalf of city council member Tony Madrigal regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  You should not construe this letter as assistance on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  In addition, we base this letter on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because you seek general guidance, we provide you with informal assistance.
  

Additionally, please note that we base our advice solely on the provisions of the Act. We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Furthermore, we do not address the applicability, if any, of the provisions of your agency’s statement of incompatible activities.

QUESTION


Does Councilmember Tony Madrigal have a disqualifying conflict of interest that would prevent him from participating in city council decisions involving SEIU Local 415?
CONCLUSION


The city councilmember does not have a disqualifying conflict of interest, based on the limited facts presented.
FACTS


Councilmember Madrigal is a city councilmember for the city of Santa Cruz.  He is currently employed with the United Long Term Care Workers, SEIU Local 6434 (ULTCW).  The ULTCW represents homecare and nursing home employees.  It is a discrete non-profit, 501(c)(5) entity separate from other Local unions of the SEIU.  Councilmember Madrigal receives compensation from the ULTCW, but from no other union entity.

The city council makes decisions concerning labor negotiations between the City and SEIU Local 521 (“Local 521”).  Local 521 represents a number of City of Santa Cruz city employees’ bargaining units whose members pay dues to Local 521.  Local 521 is also a discretely formed entity.  

Each of these unions is an affiliate of the SEIU, a national labor union, and each operates separately and independently.  Each is funded with member dues and the two local unions do not share funds.  All local operating expenses, including employee salaries and benefits are paid for with dues received from members.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  The Act generally does not prohibit public officials from holding employment with private entities.  Section 87100, however, prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Is Councilmember Madrigal a public official?

As a member of the Santa Cruz City Council, Councilmember Madrigal is a public official under the Act.  (Section 82048.)  
Step Two:  Will he be making, participating in making, or using or attempting to use his official position to influence a governmental decision?

The city council participates in labor negotiations between the city and Local 521.  While you have not described any current governmental decisions before the city council, Councilmember Madrigal would like to participate as they arise.

Step Three:  Does he have a financial interest in the governmental decisions at issue? 
A public official has a “financial interest” in a governmental decision within the meaning of the Act if it is reasonably foreseeable that the governmental decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulation 18700(a).)  Among these economic interests is any source of income that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)   

Councilmember Madrigal works for the ULTCW, a union that is based in and serves Southern California.  Because he presumably receives at least $500 from the ULTCW, it is a source of income economic interest for him.  As you described it, that union has no agreements or contracts with the City of Santa Cruz or its employees.  The only union that negotiates with the City of Santa Cruz is Local 521, a separate entity.

You have explained that the two unions are distinct non-profit entities.  While each Local is affiliated with the SEIU, all Local operating expenses including employee salaries and benefits are provided through member dues.  There is no cross-over in funding or decision-making between the ULTCW and the Local 521.  We have previously stated that a public official does not have an economic interest in a governmental decision in situations where non-profits or unions are affiliated in this way.  (See Rankin Advice Letter, A-94-310 and A-94-315.)
Because you have not provided any information regarding other potential economic interests, our analysis is limited to the interests discussed above.
Step Four:  Is the economic interest directly involved with the governmental decision?


To determine whether a governmental decision’s reasonably foreseeable financial effect on an economic interest is material or not, one first must determine whether the interest is directly or indirectly involved in that decision.  (Regulation 18704(a).)  For governmental decisions that affect sources of income, the standards set forth in Regulation 18704.1 apply.  (Regulation 18704(a)(1).)  

Regulation 18704.1(a) states:

(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent: 

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.

Given your facts, Councilmember Madrigal’s interest would not be directly involved with any governmental decision between Local 521 and the city council.
Steps Five and Six:  Materiality and Foreseeability.

A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  For an indirectly involved economic interest, the standards in Regulation 18705.3 apply.
  
An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Because the governmental decisions you mention will not have a negative or positive impact on Councilmember Madrigal’s economic interest, and because he is employed by a union that is not at all affiliated with the entity that is the subject of the governmental decision at issue, it is not reasonably foreseeable that there would be a material effect on his economic interest.
Steps Seven and Eight:  Public Generally and Legally Required Participation

Because we have concluded that Councilmember Madrigal does not have a disqualifying conflict of interest, we do not address these exceptions.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Heather M. Rowan

Counsel, Legal Division
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Enclosure
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not offer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3) copy enclosed.) 


� When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply. 


� In applying the materiality standards, economic interests that are not directly involved are considered indirectly involved.





