February 5, 2008
Sandra J. Levin
Colantuono & Levin, PC
555 West 5th Street, 31st Floor
Los Angeles, California 90013
RE:
Your Request for Informal Assistance

Our File No. I-08-179
Dear Ms. Levin:


This letter responds to your request for advice on behalf of Sierra Madre Mayor Pro Tem Maryann MacGillivray regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest or Government Code Section 1090.  Because you provided various types of decisions that may be presented, without any details, and have not identified any specific governmental decision that is pending before the city council, we are providing informal assistance.

QUESTION
Does Sierra Madre Mayor Pro Tem Maryann MacGillivray have a conflict of interest participating in governmental decisions involving a housing project when part of the project is located within 500 feet of her home? 
CONCLUSION


Yes.  Mayor Pro Tem Maryann MacGillivray has a potential conflict-of-interest and may not participate in any decision that involves property that is located within 500 feet of her property unless the decision will not have any financial effect on her property or the financial effect is not distinguishable from its effect on the public generally.
FACTS


Mayor Pro Tem MacGillivray and her husband own a single-family home located in Sierra Madre.  The home is a single story residence on a lot containing approximately 14,110 square feet of land.  The property is located within an R-1 single family residential zoning district.

The One Carter Project (the “Project”), located at the northeast quadrant of Carter Avenue and Elm Avenue in Sierra Madre, consists of 29 numbered single-family residential lots and four lettered lots.  The Project encompasses 32.044 acres.  The MacGillivray residence is located within 300 feet of Lot C, a designated open space area, and within 500 feet of Lots three, four, five, six, and seven, designated single-family residential sites.

You anticipate that members of the city council will be presented with various decisions regarding the Project.  These decisions may include the following:  (1) consideration of applications for the development of homes; (2) considerations of applications to modify the existing Tract Map, to increase or decrease development density, for conditional use permits, zone variances, and zoning ordinances; (3) enforcement of existing conditions of approval; (4) decisions concerning the Deferred Improvement Agreement; (5) bond and related rights of the city with respect to the Project; and (6) the defense and/or settlement of pending litigation regarding the rights of the city in relation to the Project.

You have also submitted a copy of an appraisal report performed by a California licensed certified commercial appraiser located in Long Beach, which we have reviewed.  This report concludes that, subject to certain exceptions, “the above-referenced decisions pertaining to the One Carter Project will not have a reasonably foreseeable financial effect on the market 
value, . . . of [Mayor Pro Tem MacGillivray’s] personal residence  -. . ..”

ANALYSIS

POTENTIAL CONFLICT OF INTEREST


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Is Mayor Pro Tem MacGillivray a Public Official? 


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency.” (Section 82048, Regulation 18701.)  Members of the Sierra Madre City Council are public officials within the meaning of the Act.

Step Two:  Will Mayor Pro Tem MacGillivray be Making, Participating in Making, or Influencing a Governmental Decision? 


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 

 
A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)
  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the City regarding the decisions.  (Regulation 18702.3.)

 
Mayor Pro Tem MacGillivray will be called upon to consider and vote on certain governmental decisions regarding the Project.  Therefore, she will be making, participating in making, or otherwise using her official position to influence a governmental decision.
Step Three:  What are Mayor Pro Tem MacGillivray’s Economic Interests—The Possible Sources of Conflict of Interest for Her? 


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include: 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)
The only potential economic interest for which you have provided facts is Mayor Pro Tem MacGillivray’s interest in the real property used as her residence.
  Because you have not provided any information (nor asked for an analysis of) any other potential economic interest, we will limit our analysis to Mayor Pro Tem MacGillivray’s real property economic interest in her home.
Step Four:  Is Mayor Pro Tem MacGillivray’s Economic Interest Directly or Not Directly Involved in the Governmental Decision?



Real property in which a public official has an economic interest is considered directly involved if the property is located within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)


Under the facts you have presented, the real property that is the subject of any of the anticipated governmental decisions could be either the entire Project, individual lots that are within 500 feet of the MacGillivray property, or individual lots that are not within 500 feet of the property. 


Accordingly, the determination of whether or not Mayor Pro Tem MacGillivray’s economic interest in her real property is directly involved or not directly involved is dependent on which property is the subject of any particular decision.
Step Five:  What Are the Applicable Materiality Standards?


Regulation 18705.2(b)(1) provides that the financial effect of a governmental decision on real property that is indirectly involved
 in the governmental decision is presumed not to be material.
“This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, [that] make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:
“(A)  The development potential or income producing potential of the real property in which the official has an economic interest;

“(B)  The use of real property in which the official has an economic interest;

“(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

From the facts presented, it does not appear that decisions involving properties located more than 500 feet from the MacGillivray property would present circumstances to rebut the presumption that there will be no material financial effect on the MacGillivray property.  However, it is up to the public official to analyze and consider these factors at the time the decision is presented.
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).


� The exceptions apply to “to any decision regarding (1) an amendment to the existing conditions of approval [that] would permit the development of Lot C, which is within the viewshed of [the] residence, and/or (2) an increase in the development density or height limit to all or portions of the project, beyond those currently permitted in the R-1 zone.”


�  If a public official’s office is listed in Section 87200 (“87200 filers” include city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)





� Making or participating in a governmental decision does not include appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s wholly owned real property or business entity.  (See Regulation 18702.4.)  


� We assume that her interest in that property is valued at $2,000 or more.


� For purposes of applying the materiality standards, property that is deemed to be not directly involved under Step Four is considered “indirectly involved.”





