October 30, 2008

Khatchik H. Achadjian

San Luis Obispo Board of Supervisors

1055 Monterey, Room D430

San Luis Obispo, California 94308-1003

Re:
Your Request for Advice


Our File No. A-08-180
Dear Mr. Achadjian:


This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION


Do the Act’s conflict-of-interest provisions bar you from participating in governmental decisions regarding a development project when one of the three partners of the project serves with you on the board of directors of a bank? 
CONCLUSION

No.  So long as you do not have any other economic interests that may be materially affected by the decisions, you may participate in governmental decisions regarding the development project.  These decisions will not have a reasonably foreseeable material financial effect on the economic interest (the bank) you have identified. 
FACTS


You are a member of the Board of Supervisors for the County of San Luis Obispo.  A development project, including a development application, will be coming before the board for a decision.  While you have not indicated the nature of other entitlements the partners of the development project will seek, you confirmed in our telephone conversation of October 29, 2008, that the board of supervisors may be called upon to make other decisions regarding the development project.  You and one of the three partners in the project serve as members of the board of directors of a bank.  In our telephone conversation, you advised that the bank has gross annual revenues between $8,000,000 and $10,000,000 and that the bank has no involvement in the development project.

 

ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.


Step 1.  Are you a “public official” within the meaning of section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the board of supervisors of the County of San Luis Obispo, which is a local government agency, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.

Step 2.  Will you be making, participating in making or influencing a 
governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  You will be making, participating in making, or influencing governmental decisions relating to the development project when acting in your role as a member of the San Luis Obispo County Board of Supervisors.

Step 3.  What are your economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)
· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)


You have an economic interest in the bank, a business entity, because you are a director (Section 87103(d); Regulation 18703.1(b)) and because the bank is a source of income to you if the stipend totals $500 or more within 12 months prior to your vote regarding the development project (Section 87103(c); Regulation 18703.3)).  You have not provided any facts showing you have an economic interest in the other board member of the bank.  Because you have not provided facts indicating other potential economic interests, our analysis is limited to your economic interest in the bank.

Step 4.  Will your economic interest be directly or indirectly involved in decisions you will make, participate in making or influence as a public official?



A person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent (1) initiates the proceeding by filing an application, claim, appeal or similar request; or (2) is a named party in, or is the subject of, the proceeding.  (Regulation 18704.1.)  Because you state the bank has no involvement in the development project, it is deemed for purposes of our analysis to be indirectly involved. 
Step 5.  What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial 

effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).)  

Regulation 18705.1(c) sets forth different materiality standards for indirectly involved economic interests that are business entities (including those business entities that are sources of income) depending on the size of the entity.  According to your facts, the annual gross receipts of the bank are between $8,000,000 and $10,000,000, so the following standards apply: 
· If the business entity had earnings before taxes of no less than $2.5 million, the financial effect of a governmental decision is material if it is reasonably foreseeable that the governmental decision will result in:  an increase/decrease to the business entity’s gross revenues for a fiscal year in the amount of $500,000 or more; the business entity incurring/ avoiding additional expenses or reducing/eliminating existing expenses for a fiscal year in the amount of $200,000 or more; or an increase/decrease in the value of the assets/liabilities of $500,000 or more.
· If the business entity had net income of no less than $500,000, or earnings before taxes of no less than $750,000, the financial effect of a governmental decision is material if it is reasonably foreseeable that it will result in:  an increase/decrease to the business entity’s gross revenues for a fiscal year in the amount of $300,000 or more; the business entity incurring/avoiding additional expenses or reducing/eliminating existing expenses for a fiscal year in the amount of $100,000 or more; or an increase/decrease in the value of the business entity’s assets/liabilities of $300,000 or more.

Step 6.  Is it reasonably foreseeable that the applicable materiality standards will be met?

You have indicated that the bank has no involvement with the development project.  Under the facts presented, it is not reasonably foreseeable that any of the materiality standards will be met, and you may make and participate in making these decisions without violating the conflict-of-interest provisions of the Act.
   

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply. 





�  Steps 7 and 8 involve the “public generally” and “legally required participation” exceptions under which a public official is not disqualified even if a material financial effect on his or her economic interest is reasonably foreseeable.  Because we have concluded that it is not reasonably foreseeable that the decisions will have a material financial effect on your economic interest, we need not consider these exceptions.  











