December 2, 2008
Carol Anne Ogdin
2775 Hawk’s Landing Court
Placerville, California 95667
RE:
Your Request for Advice

Our File No. A-08-187
Dear Ms. Ogdin:


This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest or Government Code Section 1090.  Because the information you have provided is not sufficient for us to reach a determination as to the financial effects of the governmental decision, we are providing you with general assistance.

QUESTION
Do you have a conflict of interest by participating in a governmental decision to approve an application for a new coffee shop on Main Street in Placerville?
CONCLUSION


You have a conflict of interest and may not participate in the governmental decision regarding the application for a new coffee shop on Main Street if it is reasonably foreseeable that the decision will have a material financial effect, as discussed herein, on any economic interest you may have in your client, Centro Coffee Shop.
 
FACTS


You are a planning commissioner for the City of Placerville (the “City”).  You also operate a small computer consulting business in the City.  Recently, you were informed that an application may come before you for a new coffee shop on Main Street.  About one-half mile further up Main Street is an existing business, Centro Coffee Shop.

Centro Coffee Shop is your client.  You provide their computers and have a contract to maintain those systems.  You are not involved in any strategic or business consulting as a professional activity.

ANALYSIS

POTENTIAL CONFLICT OF INTEREST


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)
(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Are You a Public Official? 


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency.”  (Section 82048, Regulation 18701.)  Members of the Placerville Planning Commission are public officials within the meaning of the Act.

Step Two:  Will You Be Making, Participating in Making, or Influencing a Governmental Decision? 


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 

 
A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)
  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the City regarding the decisions.  (Regulation 18702.3.)

 
As a planning commission member, you will be called upon to consider an application for a new coffee shop.  Therefore, you will be making, participating in making, or otherwise using your official positions to influence a governmental decision.
Step Three:  What are Your Economic Interests—The Possible Sources of Conflict of Interest for You? 


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include: 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)
The only potential economic interest you have identified is a possible source of income economic interest in Centro Coffee Shop.  You have not indicated whether your income from Centro Coffee Shop aggregated to $500 or more within the 12-months preceding the time of the decision.  If it does not, you do not have an economic interest in this business as a source of income and, absent any other economic interests, you do not have a conflict of interest, and our analysis ends here. 
If however, you have received $500 or more in income from Centro Coffee Shop during the 12-months preceding the decision, you have an economic interest in the business as a source of income to you.  As you have not provided any facts indicating other potential economic interests, our analysis is limited to your source of income economic interest in the Centro Coffee Shop.
Step Four: Is Your Economic Interest Directly or Not Directly Involved in the Governmental Decision?



In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, we must first determine whether the particular economic interest is directly involved in the decision.  (Regulation 18704(a).)  For governmental decisions that affect economic interests in sources of income, the standards in Regulation 18704.1 apply (Regulation 18704(a)(1).)  Regulation 18704.1 states:

(a) A person, including …, sources of income, … is directly involved in a decision before an official’s agency when that person either directly, or by an agent:
(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2)  Is a named party, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person.


Under the facts presented, your source of income ─ Centro Coffee Shop, has neither initiated the proceeding nor is it a named party or subject of the proceeding.  Accordingly, your economic interest is not directly involved in the proceeding.  When a source of income is not directly involved in the proceeding, the materiality standards in Regulation 18705.3(b) apply.

Step Five:  Materiality Standard

Regulation 18705.3(b) states that for sources of income that are business entities, the same materiality standards applicable to business entities under Regulation 18705.1(c) apply.  Regulation 18705.1(c) provides different materiality standards for indirectly involved business based upon the financial size of the business.  Although you have not provided this information, we may infer from the facts provided that the Centro Coffee Shop is a small business (net income of less than $500,000 per year
), in which case, the financial effect of a governmental decision is material if it is reasonably foreseeable that:

“(A) The governmental decision will result in a increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or

(B)  The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or

(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.” (Regulation 18705.1(c)(4)(A-C).) 
The responsibility for making that final determination rests with the public official, considering the facts as they exist at the time of the decision.
Step Six:  Reasonable Foreseeability 
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed). 


� In addition to asking whether you have a conflict of interest under the Act, you ask whether, at the public meeting, you are required to announce your contractual relationship with Centro Coffee Shop even if you have no conflict of interest under the Act.  As stated, it is not clear from the facts you present whether you have a conflict of interest under the Act.  However, if you do not, there is no legal requirement that you announce the existence of the contractual relationship with the Centro Coffee Shop at any public meeting regarding the new coffee shop application.


�  If a public official’s office is listed in Section 87200 (“87200 filers” include planning commission  members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)





� Making or participating in a governmental decision does not include appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s wholly owned real property or business entity.  (See Regulation 18702.4)  


� See complete list of financial criteria in Regulation 18705.1(c)(3), copy enclosed.  If those financial criteria are not reached, the criteria in Regulation 18705.1(c)(4) apply.





