December 12, 2008
Dr. Tom Tobin
Sharper Future

19230 Sonoma Highway

Sonoma, CA 95476

Re:
Your Request for Advice


Our File No.  I-08-192
Dear Dr. Tobin:

This letter responds to your request for advice under the conflict of interest provisions of the Political Reform Act (the “Act”).
  
Please note that we provide only prospective advice.  Therefore, you should not construe this letter as assistance on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A), enclosed.)  In addition, we base this letter on the facts presented; the Fair Political Practices Commission (the "Commission") does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.) Because your question is general in nature and does not involve specific governmental decisions, we provide you with informal assistance.

Additionally, please note that we base our advice solely on the provisions of the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Furthermore, we do not address the applicability of any provisions of your agency's statement of incompatible activities.
QUESTIONS
(1)  May your company, Sharper Future, participate in competitive bidding for future Department of Adult Parole Operations (“DAPO”) contracts with the California Department of Corrections and Rehabilitation (“CDCR”)?

(2)  As a member of the Sex Offender Management Board (“SOMB”), may you support and advocate for the expansion of sex offender treatment in California, including situations where such advocacy might result in increased requirements and state contracts that may benefit your company and other  providers of such services?
CONCLUSION

(1)  Yes.  Your company may participate in competitive bidding for future DAPO contracts with CDCR so long as you do not attempt to personally influence the awarding of these contracts by making appearances or contacts before your agency.  The conflict of interest rules in Section 87104 are personal to the public official in question.  The activities of your company, or activities of other employees of your company, are not regulated by the Act’s conflict-of-interest rules.  Therefore, your company may have other employees communicate with your agency about a contract, but you may not personally influence DAPO contracts at CDCR.  See discussion below.
(2)  The Act does not prevent you from advocating a particular position as a member of an advisory board, so long as it is not an attempt to appear before your agency to influence a decision regarding your company, Pacific Forensic Psychology Associates, Inc., (“PF”) or Sharper Future, which involves a contract, grant, loan, license, permit, or other entitlement for use.  
FACTS


You are a member of the SOMB and co-founder and co-owner of PF, which does business as Sharper Future.  Along with other work, your firm currently holds contracts with CDCR to provide evaluation and treatment services to High Risk Sex Offenders (“HRSO”) on parole in a number of locations in California.  These contracts involve programs within DAPO, which is a division of CDCR.  You have been tentatively awarded new DAPO contracts with CDCR, which would considerably expand the number of HRSOs to be served.  In the future, you expect to seek more of these contracts through the state’s competitive bidding process.


You request advice regarding the potential conflict of interest between your role as a member of SOMB, (a statutorily-created advisory committee located within DAPO) and your professional work as a provider of services under state contracts.


The office of the Inspector General (“OIG”) recently completed an investigation into conflict-of-interest allegations against you and your firm.  The OIG determined that a Government Code Section 1090 conflict did not exist with regard to your prior involvement in a number of state task forces and policy groups and the approval of past state contracts with your firm. 


You seek advice under the Act regarding your responsibilities and duties as a public official appointed to the SOMB, and potential conflicts with your company’s ability to bid on future CDCR contracts.
ANALYSIS


Conflict of Interest Under Section 87100:

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  The Act generally does not prohibit public officials from holding employment with private entities. Section 87100, however, prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)  Section 87100


“Public Official” is defined in Section 82048 and Regulation 18700(a)(1) to include members of boards and commissions with decision making authority.  A board or commission possesses decisionmaking authority whenever:

“(A) It may make a final governmental decision; 

“(B) It may compel a governmental decision; or it may prevent a   governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or

“(C) It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”  (Regulation 18700(a)(1).)

According to the information you have provided, members of the SOMB do not make final governmental decisions and do not have the power to compel decisions or veto them. Thus, the SOMB is considered an advisory body and the SOMB’s members are not “public officials” as defined in Section 82048 and Regulation 18700(a)(1). 
Consequently, members of SOMB are not subject to disqualification under Section 87100 of the Act.
However, if SOMB’s substantive recommendations are regularly approved without significant amendment or modification over an extended period of time, then the members of SOMB will qualify as public officials pursuant to Regulation 18700(a)(1)(C). At that time the disclosure and disqualification requirements of the Act would apply.
Conflicts of Interests Under Section 87104: 


Your questions implicate Section 87104, which provides:

“(a) No public official of a state agency shall, for compensation, act as an agent or attorney for, or otherwise represent, any other person by making any formal or informal appearance before, or any oral or written communication to, his or her state agency or any officer or employee thereof, if the appearance or communication is for the purpose of influencing a decision on a contract, grant, loan, license, permit, or other entitlement for use.”
One of the primary purposes of Section 87104 is to prohibit conflicts of interest by members of state advisory committees.  As explained above, persons on advisory committees are not subject to the Act’s general conflict-of-interest rules in Sections 87100-87103.  It also appears that another primary purpose for Section 87104 is to bring within its purview the conduct of such state advisory committee members when they are paid by private parties to lobby their agency.  

Section 87104 provides a broader definition for “public official” for purposes of this section.  A “public official” is any person defined in Section 82048, and every member of any advisory committee of a state agency, whether the committee is created by statute or otherwise.  
Thus, based on the facts provided, for purposes of Section 87104, you would be considered a public official subject to this section’s prohibition, even if SOMB were purely advisory committee.


Therefore, Section 87104 would limit your conduct as a member of SOMB.  For instance, you would be prohibited from acting as an agent or attorney for, or otherwise representing, any other “person” (which is broadly defined, see explanation below) by making any formal or informal appearance before, or by making any oral or written communication to your agency, the Division of Adult Parole Operations (“DAPO,” a division within CDCR) or any officer or employee of DAPO, if the appearance or communication is made to influence the agency’s action on a contract, grant, loan, license, permit, or other entitlement for use.

What Constitutes “Person” Under Section 87104?


The prohibition in Section 87104 applies to situations where the member will be compensated by some “person” or third party.  Therefore, if the member received compensation from any other person to act as an agent or attorney for, or otherwise represent any other person (by making an appearance or oral or written communication to the member’s panel or agency, or any employee thereof) to influence the actions of the panel or agency regarding a contract, grant, loan, license, or permit, or other entitlement for use, it would fall within the prohibition.  (Section 87104; Grandy Advice Letter,

A-97-361.)

Note that “person” is broadly defined in Section 82047 to include any individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, association, committee, and any other organization or group of persons acting in concert.  Therefore, compensation received by you from PF or Sharper Future, a business partnership, would be considered income from another person for purposes of Section 87104. 


What constitutes a prohibited appearance or communication?

As a member of SOMB, you may not appear before or communicate with your agency on behalf of your company in order to influence contracts related to DAPO programs.  (Section 87104, Grandy Advice Letter, supra; Geismar Advice Letter, A-95-407; Travis Advice Letter, A-96-021.)  
The prohibition in Section 87104 refers to “any” written communication by the advisory committee member which is made for the purpose of influencing a decision on a contract, grant, loan, license, permit, or other entitlement for use.    

This includes, for instance, submitting bid documents to your agency that personally identifies you.  Such a communication would constitute a prohibited appearance or communication under Section 87104.  (Roberts Advice Letter, A-02-190, identification of a former official in bid documents submitted to the official’s former agency was sufficient to constitute a prohibited appearance or communication; See also Baker Advice Letter, No. A-02-151, where former agency official was prohibited from appearing before or communicating with former agency to obtain a new contract.)  
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not offer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3) copy enclosed.)





