December 29, 2008
Michael T. Riddell

General Counsel

of Best Best & Krieger LLP

Jurupa Community Services District

P.O. Box 1028

Riverside, CA 92502-1028

Re:
Your Request for Advice


Our File No.  I-08-195
Dear Mr. Riddell:

This letter responds to your request for advice on behalf of Betty Anderson and the Jurupa Community Services District (the “JCSD”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your question seeks general guidance and is not limited to a specific governmental decision, we are treating your request as one for informal assistance.
  Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION

May Director Betty Anderson take part in decisions by the JCSD regarding a lawsuit between the JCSD and the Jurupa Area Recreation and Parks District (the JARPD”) despite her husband’s position as a director for the JARPD?  
CONCLUSION


Barring additional facts, Director Betty Anderson’s economic interest in her personal finances does not give rise to a disqualifying conflict of interest in a decision by the JCSD regarding a lawsuit between the JCDS and JARPD.  
FACTS

Betty Anderson is a director for the JCSD, a local governmental entity in Southern California.  A portion of JCSD’s service area also lies within the boundaries of JARPD, which is also a local governmental entity.  Both districts are governed by a board of directors elected by voters within their respective boundaries.  Director Betty Anderson’s husband has recently been appointed to the JARPD Board of Directors. 
Members of both the JCSD Board of Directors and the JARPD Board of Directors receive a “per diem” payment for each day of service on behalf of their respective districts.  In addition, members of the two boards receive reimbursements for expenses incurred on behalf of the districts.  
Currently, the JCSD is a defendant in a lawsuit filed by the JARPD involving the sale of some real property.  The JCSD Board of Directors has been meeting in closed session to confer with legal counsel regarding its defense of this lawsuit.  The JARPD Board of Directors has also been meeting in closed session to confer with its legal counsel regarding the prosecution of this lawsuit.  Neither Director Betty Anderson nor her husband have an interest in the real property that is the subject of the lawsuit.  
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)


Step One:  Is Director Betty Anderson a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a member of the JCSD Board of Directors, Director Betty Anderson is a public official within the meaning of the Act.

Step Two:  Is Director Betty Anderson making, participating in making, or influencing a governmental decision?  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Director Betty Anderson is making, participating in making, or influencing a governmental decision when taking part in a JCSDF discussions or decisions regarding the pending lawsuit.

Step Three:  What are Director Betty Anderson’s economic interests?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)).
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An economic interest in a source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in a source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
· An economic interest in his or her personal finances, including those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The salary and benefits paid (including retirement benefits) by the city to its employees are generally not considered “income” under Section 82030(b)(2) and Regulation 18232(a).  However, material financial effects on an official’s governmental salary may still be disqualifying under limited circumstances as a material and foreseeable financial effect on the official’s personal finances.  Thus, we continue the analysis limited to personal financial effects.

Step Four:  Is Director Betty Anderson’s economic interest directly or indirectly involved in the governmental decision?
“A public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.”  (Regulation 18704.5.)

Under this regulation, Director Betty Anderson’s economic interest in her personal finances is directly involved in the decision if the decision would have any financial effect at all, even a single penny’s effect, on her or her husband’s personal finances.  

Steps Five and Six:  Will there be a reasonably foreseeable material financial effect on Director Betty Anderson’s economic interest?  
A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest.  For a financial effect on an official’s personal finances, the financial effect is material if it is at least $250 in any 12-month period.  (Regulation 18705.5(a).)  
Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standards will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

Ultimately, whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case.  (In re Thorner,   supra, at 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby, supra, at 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.

Notwithstanding the fact that Regulation 18705.5(a) sets the materiality standard for a financial effect on an official’s personal finances at $250, Regulation 18705.5(b) also includes an exception to the personal financial effects rule for certain governmental decisions that affect only the salary, per diem, or reimbursement of the public official providing the following:
“The financial effects of a decision which affects only the salary, per diem, or reimbursement for expenses the public official or a member of his or her immediate family receives from a federal, state, or local government agency shall not be deemed material, unless the decision is to hire, fire, promote, demote, suspend without pay or otherwise take disciplinary action with financial sanction against the official or a member of his or her immediate family, or to set a salary for the official or a member of his or her immediate family which is different from salaries paid to other employees of the government agency in the same job classification or position.”

Based on the facts presented, the governmental decisions in which Director Betty Anderson will be participating only concern litigation about a governmental agency’s sale of real property.  Since these decisions have no unique effect on Director Betty Anderson’s, or Mr. Anderson’s, governmental position or salary the exception set forth above would apply.  Absent additional facts, Director Betty Anderson would not have a disqualifying conflict of interest in decisions by the JCSD regarding the lawsuit between the JCSD and the JARPD.  
Steps Seven and Eight:  Does this governmental decision come within any exception to the conflict-of-interest rules?

Even if an official has a conflict of interest, disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Section 87103; Regulation 18707(a).)  

Additionally, in certain rare circumstances, a public official may be called upon to take part in a decision despite the fact that the official may have a disqualifying conflict of interest under the “legally required participation” exception.  This exception applies only in certain very specific circumstances where the government agency would be paralyzed from acting.  (Section 87101; Regulation 18708.) 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)





