January 6, 2009
Phil Monroe
Council Member

City of Coronado
1825 Strand Way

Coronado, California 92118
RE:
Your Request for Advice

Our File No. A-08-199
Dear Mr. Monroe:


This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION

May you participate in governmental decisions regarding litigation between the City of Coronado and the Coronado Cays Homeowners Association when it is reasonably foreseeable that the financial effects of a decision would result in an increase to your homeowners’ association dues? 
CONCLUSION

You have a conflict-of-interest in participating in the governmental decisions because of your economic interest in your personal residence.  However, it appears the “public generally” exception will apply and, if so, you will not be prohibited from participating in the governmental decision because of this economic interest.  You also have an economic interest in your personal finances, which will be reasonably foreseeably financially affected by the governmental decisions.  If the effect is material ($250 or more in a 12-month period), you will have a conflict of interest and may not participate in the decision on this basis unless you can show that the public generally exception applies, as discussed below.  
FACTS


The City of Coronado (the “City”) is made up, primarily, of two identifiable areas.  The historic area, known as the “Village,” is the predominate residential, business, and governmental center.  The second area, developed in the 1970s, is located 4 miles south of the Village, is connected to the Village by State Highway 75 (the Silver Strand Highway), is nearly entirely residential, and was developed as the Coronado Cays (the “Cays”).

The Cays is a combination of residential homes and waterways, with approximately 30 percent of the homes located adjacent to the waterways, providing access to the San Diego Bay.  The waterways contain boats and boat slips, some of which are owned by the Coronado Cays Homeowners’ Association (the “Association”).  Others are owned by private residential property owners.  Most, if not all, residential lots on the waterways have access to the water through boat slips, or docks and slips.  Homeowners throughout the Cays, however, have the ability to access docks and slips in the common area through rental arrangements with the Association.

You own property in the Cays.  Your property is located in Bahama Village, which has residences adjacent to the waterways.  Your property does not have direct water access, but is located approximately 450 feet away from the nearest waterway.  You do not own a boat.  


The design of the waterways contains a central channel for boat transit, an area of boat docks and slips, and a section of “berm” that is next to the bottom edge of the seawalls to provide support against wall movement away from the soils and into the waterways.  As part of its original development, the channels were dedicated to the City, which is responsible for its maintenance.  The retaining walls, also known as “seawalls,” which form the sides of the waterways, are owned by and the responsibility of various entities related to the Cays, which may include the Association in common areas, but some are also owned by and the responsibility of private residential homeowners where those retaining walls abut private residences.

The Association and the City have a dispute regarding the responsibility for maintaining the waterways.  The City acknowledges it is responsible for the channels, but claims this responsibility only includes the central channel of the waterway and not past the boat/dock slips to the seawall, which includes the berms.  The responsibility for maintenance of these berms creates exposure to liability for damages if there is a berm failure.  The Association and the City have engaged in litigation, seeking a declaration from the superior court defining each party’s responsibilities.


If the superior court rules in favor of the City, making the maintenance of the berms the responsibility of the Association, you believe it is reasonably foreseeable that each of the homeowners of the property located in the Cays will become financially responsible for annual maintenance, periodic maintenance and repairs, liability insurance, and liability for any uninsured, or underinsured, damages.  It is estimated that property owners in the Cays will be assessed each year for such responsibilities.


Due to the ongoing litigation, each of the property owners in the Cays has contributed toward the Association’s legal fees already, through annual homeowners’ fees.  While no determination to apportion assessments has been made by the Association’s board of directors (depending on access rights, proximity to the channels, or any other method), you believe that it is reasonably foreseeable that every property owner in the Cays will be assessed some amount, although the exact amount is unknown at this time.

To date, you have disqualified yourself from participating in any decisions related to the City’s litigation with the Association, as well as any work or studies performed by the City related to the maintenance or improvements to the berms and channels.  However, you believe it is important for you to be able to represent your constituents in the City, including those in the Cays, in decisions that will relate to these issues.  Therefore, you are now seeking formal advice to determine whether the facts presented will allow your participation.

In our telephone conversation of December 10, 2008, you further informed us that the City of Coronado has a population of approximately 26,000.  There are approximately 1,250 properties in the Coronado Cays with a population of between 2,500 and 3,000.  Although you live in Coronado Cays, city councilmembers are elected at-large and do not represent a specific district.
ANALYSIS

POTENTIAL CONFLICT OF INTEREST


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Are You a Public Official? 


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency” (Section 82048, Regulation 18701.)  Members of the Coronado City Council are public officials within the meaning of the Act.

Step Two:  Will You be Making, Participating in Making, or Influencing a Governmental Decision? 


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 


A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)
  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the City regarding the decisions.  (Regulation 18702.3.)


Because you will be called upon to consider and vote on certain governmental decisions regarding the litigation between the City and the Association, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.

Step Three:  What are Your  Economic Interests—The Possible Sources of Conflict of Interest for You? 


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include: 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)
You have indicated that you own your residence in the Coronado Cays, in which we assume you have an interest of $2,000 or more.  You have also indicated that it is reasonably foreseeable that the decision will have a financial effect on your personal finances in that you homeowner association dues may be increased.  Accordingly, you have an economic interest in real property and in your personal finances.

Step Four:  Is Your Economic Interest Directly Involved in the Governmental Decision?

In order to determine if the reasonably foreseeable financial effects of the governmental decision on a given economic interest is material we must first determine if your economic interest is directly involved in the governmental decision. (Regulation 18704(a).  For governmental decision that affect real property interests ─ Regulation 18704.2 applies.  For governmental decision that affect personal finances ─ Regulation 18704.5 applies.
Real Property


Real property in which a public official has an economic interest is considered directly involved if the property is located within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  If a public official’s office is listed in Section 87200 (“87200 filers” include city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)





� Making or participating in a governmental decision does not include appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s wholly owned real property or business entity.  (See Regulation 18702.4)  


� You have not identified any other potential economic interests.  Therefore, our analysis is limited to your economic interest in your residence and in your personal finances through a possible increase in your association dues.





